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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 10020 


Penn Bowling Recreation Center, Inc., a corporation, 
1207 Taylor Street, N. W., Washington, D. C., Ap¬ 
pellant, 

v. 

Hot Shoppes, Inc., a corporation, 1234 Upshur Street, 
N. W., Washington, D. C., Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 


Appellant, who was the plaintiff below, filed in the lower 
court a complaint (App. 2)* to enjoin the appellee from 
obstructing a sixteen foot right of way, which obstruction 
consisted of a wall and iron posts, (Ex. 3)* erected within 
the boundary lines of the right of way by the appellee. The 
right of way was created for the full width of sixteen feet 

# Wherever the designation ‘ ‘ App. ’ ’ appears herein, reference is made to the 
Joint Appendix; and wherever the designation “Ex.” appears herein, refer¬ 
ence is made to the Exhibits reproduced in a separate folder by order of 
this Court. 
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and a length of 151.67 feet (App. 24). It is perpetual in 
nature “for all general purposes of ingress and egress” in 
favor of the appellant, owner of lot 803 in square 2911 (Ex. 
3) in the District of Columbia. Appellant also sought dam¬ 
ages. 

The appellee filed its answer denying that plaintiff (the 
appellant) w^as entitled to the unrestricted use of the right 
of way (App. 11); and, by counterclaim, sought, among 
other relief, a final judgment declaring the easement to 
have been permanently abandoned, forfeited and extin¬ 
guished (App. 20). Both parties filed a motion for a pre¬ 
liminary injunction (App. 5, 6). 

The above motions were heard on March 9, 1948 and at 
the conclusion of the arguments by counsel for both appel¬ 
lant and appellee, decision on the matter was reserved to 
permit counsel to present the matter on a motion for sum¬ 
mary judgment at some later date if this was desired. 

Later, a motion for a summary judgment was filed on 
behalf of the appellee (App. 36) and an answer in opposi¬ 
tion thereto was filed by the appellant (App. 43). A hear¬ 
ing was had on this motion on April 27,1948, and the lower 
court sustained appellee’s motion for summary judgment 
declaring that the sixteen foot right of way was extin¬ 
guished, enjoining permanently the appellant, its agents or 
successors in interest from using the right of way, and 
dismissing with prejudice the complaint of the appellant. 
(App. 46,47). 

The action being of equitable nature, the lower court had 
jurisdiction by virtue of Title 11-301, D. C. Code (1940) and 
this Court has jurisdiction by virtue of Title 17-101, D. C. 
Code (1940). 


STATEMENT OF THE CASE. 

The appellant on the 19th day of February, 1948, filed 
a complaint in the lower court to enjoin the appellee from 
interfering with its unrestricted use for general purposes 
of ingress and egress over a sixteen foot right of way. The 
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appellant contended that by deed the appellee took title to 
lot 802 in Square 2911 (See Ex. “G”) subject to a sixteen 
foot right of way created in favor of the owner of lot 803 
in square 2911 in the following language: 

“Subject to a perpetual right of way for all general 
purposes of ingress and egress over the following part 
of the above described land: Beginning for the same 
on the South line of Upshur Street, distant 331 feet 
West of the Westerly line of Kansas Avenue, the same 
being the northwest corner of above described land, 
and running, thence East along the south line of Up¬ 
shur Street, 16 feet; thence South 151.67 feet; thence 
West 16 feet; thence North 151.67 feet to the point of 
beginning. ,, (App. 24). 

Changes in the numbering of the lots have been made in 
some instances by the public authorities since the execution 
of the various deeds set forth below. 

By deed dated the 4th day of April, 1938, recorded April 
8, 1938 (App. 23), a part of the Norment Estate formerly 
designated as Lot 801 in square 2911 (See Ex. “F”) was 
conveyed to the appellee and lot 801 was divided into two 
lots, the one designated as Lot 802, being the part conveyed 
to the appellee. (See Ex. “G”). 

By deed dated the 12th day of April, 1939, recorded on 
April 25, 1939, the remaining part of lot 801 of the Nor¬ 
ment Estate (App. 31) was conveyed to Himmelfarb Prop¬ 
erties, Inc. This latter part is designated as lot 803. (See 
Ex. “G”). 

By deed dated the 27th day of December, 1940, recorded 
on December 30, 1940, Himmelfarb Properties, Inc., “con¬ 
veyed all of lot 803 in Square 2911, and part of lot 800 in 
said square” (App. 21) to the appellant. The lots so con¬ 
veyed are shown on Exhibit “H” and comprise lots 806 and 
807. 

By deed dated the 12th day of March, 1941, recorded 
March 28, 1941, the American Ice Company conveyed par¬ 
cel 84/208 to the appellant (App. 26, Ex. “H”). 
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The center of this controversy, the sixteen foot right of 
way, created by deed, is specifically set forth in the deed 
from the representatives of the Norment Estate to the 
appellee (App. 24), and in the deed from the representa¬ 
tives of the Norment Estate to Himmelfarb Properties, 
Inc. (App. 32). Himmelfarb Properties, Inc., by deed, 
dated December 27, 1940, as set out in more detail above, 
conveyed to the appellant “all and singular the ways, ease¬ 
ments, rights, privileges and appurtenances to the same 
belonging * * *” (App. 22). By an inspection of Defen¬ 
dant’s Exhibit “H” this Court will observe that the ap¬ 
pellant’s building on lot 807 is represented by enclosed 
double lines, and further that the portion of appellant’s lot 
807 immediately adjacent to the appellee’s property (lot 
802) is 10 feet in width and was not built upon (App. 50, 
51). This 10 foot section of space extends along the entire 
width of the rear of appellant’s building. The building 
covers 100% of the remainder of Lot 807. The space is 
clearly shown on Ex. 2, and, to be exact in measurement, is 
10 feet by 106.64 feet along the border of appellee’s lot 802 
(App. 21). The appellant owns all the land to the west 
(see Def. Ex. “H”), of appellee’s lot 802 along the border 
of the right of way. Therefore, it is the contention of the 
appellant, as owner of the 16 foot right of way (see Defen¬ 
dant’s Ex. “H”), that the obstruction in the nature of iron 
posts and piles or stacks of masonry blocks placed along 
the western line of the right of way (see Ex. 3) diminished 
the full and unrestricted use granted to it by deed; and 
action was instituted by the appellant in the lower court to 
permanently enjoin the appellees from interfering with its 
full use of the right of way by erecting thereon iron posts 
and a wall. In addition, damages were sought for the 
wrongful encroachment by the appellee on the granted ease¬ 
ment. (App. 4). Appellant also sought by motion a pre¬ 
liminary injunction. 

Both parties to this action are corporations duly organ¬ 
ized under the laws of the State of Delaware (App. 21, 23). 
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By answer, appellee denied that the appellant was en¬ 
titled to the unrestricted use, for general purposes of in¬ 
gress and egress over the sixteen foot right of way. 

Appellee admitted its ownership of lot 802 (App. 11), 
that appellant owned lot 807 (App. 11), and that the right 
of way is still outstanding of record (App. 12). 

Appellee contended that this sixteen foot right of way 
was appurtenant only to the land designated as lot 803 
(see Defendant’s Ex. “G”). All of lot 803 was acquired 
by the appellant December 27, 1940, (App. 21) at which 
time a part of lot 800 was also acquired (App. 21). After 
this acquisition the lot numbers were changed and the land 
conveyed on this date to the appellant included all of lot 
806 and all of lot 807 as shown on Ex. “H”. The appellee 
in effect contended that the right of way was only appurte¬ 
nant to lot 803 and was not appurtenant to that portion of 
lot 800 (App. 12) winch was also acquired under the De¬ 
cember 27, 1940, deed. For the purposes of clarity all of 
lot 806 and that part of lot 807 showing a depth of 75.33' 
(See Defendant’s Ex. “H”) comprised the dominant es¬ 
tate and that part of lot 807 showing a depth of 70' (Def. 
Ex. “H”) is denied by the appellee as having any right of 
servitude to the sixteen foot right of way. 

The appellee filed affidavits which briefly set forth the 
following matters: 

1. The affidavit of John Burgess stated that he took three 
photographs identified in the record as photographs 1, 2 
and 3. (App. 7). 

2. An affidavit of Milton A. Barlow, dated February 27, 
1948, stated (not specifically, but generally), that on fre¬ 
quent occasions vehicles parked on appellee’s land while 
loading or unloading onto or from appellant’s property 
(App. 7). This affidavit concluded with a sentence to the 
effect that appellee expected to fence in all of lot 802 and 
to man a gate in the fence by one of its employees. Another 
affidavit by Barlow dated March 17, 1948, (App. 38) spe¬ 
cifically sets forth that trash and garbage left in cans on 
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appellee’s property, by truck is “removed once a week 
over the driveway of defendant (appellee) on Tax Lot 
802”. 

3. Emil Miller, by affidavit, (App. 39) likewise affirms 
that trash and garbage left in cans on appellee’s property 
by truck is “removed once a week over the driveway of de¬ 
fendant (appellee) on Tax Lot 802”. 

4. Clyde Carter, by affidavit (App. 40) asserts that in 
the past 30 months (the affidavit was dated March 15,1948) 
approximately 15 oil deliveries were made to the appel¬ 
lant by using the driveway; that it took 20 minutes to dis¬ 
charge one of these deliveries; and that he unloaded on the 
concrete surface adjacent to the retaining wall. 

5. Lloyd A. Hubbard, by affidavit dated March 15, 1948, 
(App. 41) states that from 1941 to the above date he made 
approximately 12 oil deliveries to the appellant by using 
the driveway; that it took 20 minutes to unload each deliv¬ 
ery; and that the unloading was done in the same area as 
that set forth in the preceding paragraph. 

6. Harold Curtis, by affidavit dated March 17,1948 (App. 
42), indefinite as to delivery dates, says that deliveries of 
fountain supplies, etc., were made to the appellant by using 
the driveway, and that the truck for purposes of unloading 
would park in the area as outlined in the preceding para¬ 
graphs 4 and 5. 

Barlow’s affidavit dated February 27, 1948, (App. 7J 
reveals that trucks and other vehicles have parked on 
appellee’s land and loaded onto and unloaded from the ap¬ 
pellant’s premises. At a later date, March 17, 1948, by 
affidavit (App. 38), Barlow testified that infrequently or 
occasionally (only once a week) trash and garbage of ap¬ 
pellant is removed over the driveway. Other persons by 
affidavits as outlined above all refer to infrequent or in¬ 
definite delivery dates. 

Appellee, in its counterclaim, states that appellant’s 
bowling alley building occupies all of lot 807 “except for 
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a ten foot strip adjacent to and immediately south of the 
rear line of Tax Lot 802 owned by the defendant (appel¬ 
lee )” (App. 16). Appellant admits that it erected a con¬ 
crete platform over this ten-foot strip of land owned by it 
as is shown by Defendant’s Exhibit 2. There is no dispute 
as to the area covered by appellant’s building and the rec¬ 
ord shows and the appellee admits that ownership of this 
ten-foot strip is in the appellant. 

The Court’s attention is now directed to the contentions 
of the appellee as asserted in paragraph 6 of their coun¬ 
terclaim. (App. 17). It is here that the appellee sets 
forth its basis for relief, contending that the aforemen¬ 
tioned bowling alley building plus the retaining wall, ten 
feet in width, has made it “impossible for plaintiff (appel¬ 
lant) thereafter to use the aforementioned right of way for 
general purposes of ingress to and egress from that portion 
of Tax Lot 807 which was formerly known as Tax Lot 803”. 
Because of the building, plus the ten foot retaining wall, 
the appellee contends that this “constituted in law an 
Abandonment of said easement by the plaintiff (appellant), 
and has Extinguished the same (App. 17). However, ap¬ 
pellee admits that after the construction of the bowling 
alley building, permission was given to use the driveway 
(App. 17, 54) but that now this use is objectionable to the 
appellee. The reason assigned for this objection is (1) that 
the use was not contemplated by the easement in that the 
burden on the easement “has been unlawfully and im¬ 
properly increased and extended to other property”. (App. 
17, 18). The record in the lower court shows and the ap¬ 
pellee admits that the dominant estate is lot 803; and the 
appellee further admits that the right of way is still out¬ 
standing of record (App. 12), (Def. Ex. “G”). It is sub¬ 
mitted that the area contained in lot 803 (Ex. “G”) is 
greater than the area contained in lot 807 (Ex. “H”). If 
a bowling building was built entirely on lot 803, admittedly 
dominant, leaving the same 10 foot area vacant the building 
would be larger than the bowling building that now stands 
on lot 807. It is difficult to see by examination of the areas 





8 


shown in the recorded Exhibits “G” and “H”, an increase 
in use of the sixteen foot right of way, burdensome to the 
servient estate, lot 802, when it is apparent that the origi¬ 
nal area admittedly entitled to service is larger than the 
area now serviced. 

Appellees freely admit that they constructed six iron 
posts, and temporarily placed concrete cinder blocks be¬ 
tween said posts (which blocks it avers have since been 
removed and replaced by a permanent fence, and deny that 
the posts “reside within the right-of-way”). (App. 13, 14). 

A glance at the record (Ex. “H” and Ex. 3) clearly 
shows the posts and blocks to be erected and located within 
the right of way. 


POINTS ON APPEAL. 

The Court erred: 

1. In ruling, as a matter of law, that the appellee was 
entitled to a summary judgment contrary to a fair con¬ 
struction of the terms of the grant, by which terms the ap¬ 
pellant abided and used the way. 

2. In ruling, as a matter of law, that the appellee was 
entitled to a summary judgment on the grounds that the 
easement had “been permanently forfeited and extin¬ 
guished by abandonment 7 ’, when the record clearly shows 
a use by the dominant owner not in excess of the rights 
conferred by deed and broadened by permission. 

3. In holding that the appellees, who were themselves 
violators of the rights conferred on appellants, were en¬ 
titled to relief. 

4. In denying injunctive relief to the appellant. 

SUMMARY OF ARGUMENT. 

The sixteen foot right of way created by deed traversed 
the entire length of the western border of servient lot 802. 
The eastern portion of lot 803 was conveyed by the appel- 
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lant to Wm. Hahn & Co. This eastern portion shown on 
Exhibit H in the record as lot 806 has never received any 
service to or from the right of way and in area is greater 
than the area of the southernly part of lot 807, fronting 
on Taylor Street, which was conveyed to the appellant at 
the same time it took title to lot 803. It is, therefore, ap¬ 
parent from the record that the area actually serviced (lot 
807) is smaller in size than the area contemplated to be 
served (lot 803) by the very terms of the deed itself. 

Appellant constructed a building on lot 807 which cov¬ 
ered the entire area as shown by the double lines encom¬ 
passing lot 807 (See Defendant’s Exhibit “H”). Ten feet 
of space on the northern part of lot 807 running along the 
southern border of appellee’s lot 802 was not built upon, 
but was raised to small platform height so as to enable 
appellant to service from the rear of the building erected 
on lot 807 on vehicles coming through the sixteen foot right 
of way from Upshur Street. After the building was com¬ 
pleted, permission w~as given by the appellee to the appel¬ 
lant to park on the sixteen foot right of way for the pur¬ 
pose of loading from and unloading onto the above-men¬ 
tioned platform. (See Statement of Appellee’s Counsel, 
App. 54 and App. 17). From 1941 the way had been used 
pursuant to the express grant contained in the deed, plus 
the permission given, without any objection or obstruction 
to its use (See Affidavit of Lloyd A. Hubbard, App. 41), 
until February 16, 1948, at which date the appellee placed 
and constructed six iron posts and piles of masonry blocks 
in the way, materially interfering with the free and unre¬ 
stricted use of the way by the appellant and its tenants. 

Appellant instituted action to clear the way and the ap¬ 
pellee countered declaring that the way was forfeited bv 
abandonment. 

Appellee in a lengthy answer and counterclaim, contain¬ 
ing conflicting and contradictory allegations, many of which 
are not substantiated by the record, assigns in effect, as 
the basis for its relief, the following alleged grounds: 
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The right of way was forfeited by abandonment because 
appellant’s building does not cover dominant lot 803 but 
covers part of lot 803 and part of lot S00, which two parts 
combined are now designated on the land records as lot 
807; that the use made of the way “has been unlawfully 
and improperly increased and extended to other property”, 
(App. 17, 18); and that the platform on the ten foot strip 
is above the grade of lot 802, making it necessary to load 
onto and unload from lot S07 from vehicles parked in the 
way. 

Does this constitute a forfeiture or extinguishment by 
abandonment ? 

The appellant submits: 

1. That a fair construction of the terms in the grant en¬ 
titles it to the use which it has heretofore enjoyed. 

2. That the record clearly shows that there was no IN¬ 
TENTION to abandon the use created by deed. 

3. That, to the contrary, there was an ample showing 
quite the other way establishing an intention on the part 
of both the appellant and appellee for use of the way in 
the manner and to the extent of its actual use for a period 
of seven years. 

4. That the record clearly shows that the appellee vio¬ 
lated the terms contained in its deed by obstructing the 
free and unrestricted use granted; that by virtue of its 
violative actions it is not entitled to equitable relief; and 
that the lower court should properly have enjoined such 
unlawful actions on the part of the appellee. 

5. That the appellee has suffered no damage and appel¬ 
lant will sustain great and irreparable losses and lose a 
valuable property right if permanently enjoined in the use 
of the way. 

6. That the appellant is entitled, on the record, to in¬ 
junctive relief. 
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ARGUMENT. 

Construction of Terms Creating Easement. 

There is only one reported Federal decision involving 
the use of a way for service to dominant and non-dominant 
land. In the case of Mendez v. Bowie, 118 F. 2d 435, cer¬ 
tiorari denied, 314 U. S. 639, 86 L. Ed. 513, an action was 
brought by the plaintiff to perpetually enjoin the defen¬ 
dant from using a way for rail traffic for the benefit of 
dominant and non-dominant land, and for an accounting 
of the rents and profits during the period of alleged wrong¬ 
ful use. From an adverse decision, the plaintiff appealed 
from the judgment of the District Court of the United 
States for Puerto Rico and the Circuit Court of Appeals, 
First Circuit, on March 19, 1941, affirmed the judgment of 
the District Court. Certiorari was denied by the U. S. 
Supreme Court. 

This case turned on the construction to be given to the 
language in a deed creating the servitude, the court stat¬ 
ing at 118 F. 2d page 441: 

“We are thus required to determine the proper con¬ 
struction of the language of Deed No. 133, construed 
in the light of Puerto Rican law as to servitudes on 
real property. The crucial portion of the deed recites 
that the grantor ‘grants to The Juncos Central Com¬ 
pany, its successors or assignees, a perpetual right of 
way for a railroad line through, upon and across all 
and every one of the parcels hereinbefore described.’ 

“ * * # The aforesaid servitude , as has been stated, 
is perpetual in character and is constituted in favor 
of the (Juncos Central property) as dominant tene¬ 
ment, and which is owned by The Juncos Central Com¬ 
pany, the cars and engines of The Juncos Central 
Company being permitted in virtue of said servitude 
to run freely over the roads established without any 
restriction whatsoever . • * • ” (Italics supplied) 

In the above cited case the plaintiff was using the servi¬ 
tude not only for the benefit of the original dominant tene- 
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ment but additional lands thus increasing the area of land 
to be served and this was found to be the fact by the dis¬ 
trict court, the Court on page 441 stating: 

“We come then to the question of the alleged wrong¬ 
ful use of the right of way by the defendants, which 
the plaintiff has diligently sought to raise. As found 
by the district court, the defendants make use of the 
railroad on the right of way to haul sugar cane, sugar 
and other materials both to and from mills other than 
that on the Juncos Central property as well as to and 
from that mill and property. In brief, the defendants 
apparently use the railroad unrestrictedly for the pur¬ 
poses of their business without regard to whether the 
particular use benefits the Juncos Central property, 
the dominant tenement. The plaintiff maintains that 
any use other than that for the benefit of the Juncos 
Central property is unlawful and that he is entitled 
to any damage he may have suffered because of it. 
The defendants claim that the deed granting the ease¬ 
ment gave them a free and unrestricted use of the rail¬ 
road, not limited to that which benefits the dominant 
tenement. 7 ’ (Italics supplied). 

The court held that the terms of the grant itself were 
sufficient to confer a free and unrestricted use of the way 
not limited to that use which benefits only the dominant 
tenement. 

In the case at bar, the original dominant tenement has 
been decreased in area by conveyance of a part to third 
persons who receive no service. The remainder of the 
original dominant estate and a non-dominant tract in the 
case at bar have heretofore received service over the way. 
In this respect the case at bar is radically different than 
the above cited case. 

In the cited case certain provisions of the Puerto Rican 
code were discussed and the Court held that the well estab¬ 
lished rule determining the use to which a servitude may 
be put “must be determined by the language of the deed 
creating the servitude 77 (118 F. 2d page 442). The court 
further stated that this rule and the common-law cases 
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were in accord with the pertinent sections of the Puerto 
Rican Code. The servitude contains the following language 
(page 438): 

“First: Manuel Mendez Dueno for himself and as 
attorney in fact for his wife, Micaela Rios Morales, 
grants to The Juncos Central Company, its successors 
or assignees, a perpetual right of way for a railroad 
line through, upon and across all and every one of the 
parcels hereinbefore described in paragraph two of 
this deed, * * * and the parties state that in all of the 
described properties the railroad has been installed 
for a long time. * * * The aforesaid servitude, as has 
been stated, is perpetual in character and is consti¬ 
tuted in favor of the rural property (Juncos Central 
Property) described in the third paragraph of the ex¬ 
positive part (of this document) as dominant tenement , 
and which is owned by The Juncos Central Company, 
the cars and engines of The Juncos Central Company 
being permitted in virtue of said servitude to run freely 
over the roads established without any restriction 
whatsoever, and said railroad may be repaired and 
conserved as required by the necessities of the serv¬ 
ice. ’ ’ (Italics supplied). 

The cited case turned on this point: “run freely over 
the roads established without any restriction”. The court 
held that an unlimited use was intended to be and was 
granted. 

In closing the court stated at 118 F. 2d page 443: 

“The defendants as owners of the dominant tene¬ 
ment are entitled to make free and unrestricted use 
of the railroad on the right of way across the Mercedes 
property granted in Deed No. 133 and are not required 
to restrict such use to that which benefits the Juncos 
Central property. The plaintiff’s bill of complaint was 
properly dismissed. 

“The decree of the District Court is affirmed, with 
costs to the appellees.” (Italics supplied). 

The appellant herein submits that, by the very general 
terms under which it acquired its dominant tenement, it is 






14 


entitled to tlie use of the way in the same manner and to 
the same extent as the way has heretofore been used; that 
the language in its grant: “subject to a perpetual right of 
way for all general purposes of ingress and egress * * * 99 
indicates that an unrestricted use for passage over a cer¬ 
tain designated piece of land was intended for all general 
purposes of ingress and egress not limited from the domi¬ 
nant estate to the highway but for ALL GENERAL 
PURPOSES. The question next arises: Have all the gen¬ 
eral purposes for which this way has been used in the past 
up to the present day been unreasonable or harmful to the 
appellee? Appellant contends that the use for all general 
purposes is lighter than it would have been if the original 
dominant tenement was being serviced; that the use is 
extremely reasonable; that no dispute over the use for 
seven years arose and during this period no unreasonable 
use or hardship or loss was sustained by the appellee; and 
that by the terms of the grant itself authority to exercise 
the right in the manner and to the extent heretofore exer¬ 
cised was conferred on the appellant. See statement of 
appellees ’ counsel made in open court concerning the ONLY 
use made of the easement by appellant, (App. 53). 

Misuse of Easement. 

Another point presented by the facts and matters con¬ 
tained in the record is this: Do the facts disclose a use 
violative of the terms of the deed creating the easement 
sufficient to justify a forfeiture? 

Involved in this controversy is whether or not the ease¬ 
ment has been misused in such a manner and to such an 
extent that equity will extinguish and forfeit all rights 
granted to the dominant owner. Subordinate issues are 
present in the record; but appellant believes that a deter¬ 
mination of this issue of forfeiture based on alleged mis¬ 
use is paramount in importance. Accordingly, discussion 
will be limited under this heading to the authorities con- 
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corning forfeiture of an easement right by virtue of mis¬ 
use. 

The case at bar presents a unique factual situation, radi¬ 
cally different from any set of facts which appellant has 
been able to find in any reported decision. 

Summarized, the facts disclose: 

(a) A grant of a right of w’ay, general in character, 
for all purposes of ingress and egress, limited in width 
to sixteen feet, and unlimited in time. 

(b) A use of this right of way, by the dominant 
owner, for service to a portion of the dominant estate 
and another non-dominant piece of land which latter 
piece of land is smaller in area than the dominant por¬ 
tion not serviced (lot 806), thus, in effect, subjecting 
the service over the right of way to a smaller area than 
that originally granted to the dominant owner by deed. 
Lot 806, never serviced and formerly dominant, con¬ 
tains 8637.67 square feet; and the non-dominant por¬ 
tion of lot 800 (see Ex. G and Ex. H) contains 70 feet 
x 106.64 feet (App. 21, 22) a total of 7464.80 square 
feet, leaving an area of service in lot 807 of 1172.87 
square feet less than that subject to service under the 
terms of the grant. 

(c) Coupled with the grant is a permissive enlarge¬ 
ment broadening the extent of the use to include load¬ 
ing and unloading privileges from vehicles while 
parked in the way. 

(d) Continuous uninterrupted user for a period of 
seven years. 

(e) A withdrawal of the permission given followed 
by the erection of an obstruction by appellee within 
the sixteen foot way decreasing the travel space orig¬ 
inally established by deed. 
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Few in number are the cases on the precise point (serv¬ 
ice over a way to dominant and non-dominant land); and 
appellant believes it will be helpful to this Court to review 
this matter from an historical standpoint in noting the 
decisions which the courts have handed down during the 
past centuries. 

The earliest reported case is that of Howell v. King 
(1674), 86 English Reports 821, full reprint, a copy of 
which is in the District of Columbia Bar Association Li¬ 
brary. Set forth below is the complete report of this case: 

“Tresspass for driving cattle over the plaintiff’s 
ground. The case was, A has a way over B’s ground 
to Black-Acre, and drives his beasts over B’s ground 
to Black-Acre, and then to another place lying beyond 
Black-Acre. And, whether this was lawful or not? was 
the question, upon a demurrer. 

“It was urged, that when his beasts were at Black- 
Acre, he might drive them whither he would. 

“On the other side it was said, that by this means 
the defendant might purchase a hundred or thousand 
acres adjoining to Black-Acre, to which he prescribes 
to have a way; by which means the plaintiff would lose 
the benefit of his land; and that a prescription pre¬ 
supposed a grant, and ought to be continued accord¬ 
ing to the intent of its original creation. 

“The whole Court agreed to this.—And judgment 
was given for the plaintiff.” 

This case is not authority for the proposition that a for¬ 
feiture will be decreed for an extension of service to non- 
dominant land or an increase of traffic or additional burden 
on the way. It is limited to the proposition that such ac¬ 
tion on the part of the dominant owner constitutes a tres¬ 
pass, not an extinguishment or forfeiture. The case is 
further limited in scope by a later English case {Williams 
v. James, 1867) establishing the rule that a showing must be 
made in a mere case of trespass that an increase of bur¬ 
den, or excessive use, or unreasonable use, of the way took 
place. Both these cases involve the use of a way to domi- 
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nant and non-dominant land and were mere actions for 
damages for trespass to land with no question of forfeiture 
or extinguishment involved. 

In this later English case, Williams v. James (1867), 2 
Court of Common Pleas, L. R. 575, a copy of which is like¬ 
wise in our local Bar Association Library, involving the 
use of a way for service to one dominant and two non- 
dominant fields adjoining thereto , on appeal, the court 
(Bovill, C. J., Willes, J. and Montague Smith, J. sitting) 
reversed the ruling of the lower court which had directed 
a verdict in favor of the plaintiff for trespass to his land 
upon a showing that the way had been used to haul hay 
grown on all three fields. The facts are set forth at page 
577 as follows: 

“At the trial before Pigott, B., at the spring assizes 
for Monmouthshire, the following facts were proved:— 
Ann Morgan was owner in fee of a field called the 
Nine Acre Field, and of two other fields adjoining, 
called Parrott’s land. These three fields were in the 
occupation of R. Jenkins. There was from time im¬ 
memorial a right of way on foot, and for wagons, carts, 
and horses, from the Nine acre field over the plaintiff’s 
land to a public highway. There was no right of way 
over the plaintiff’s land from Parrott’s land. In the 
summer of 1866, Jenkins mowed the Nine acre field 
and Parrott’s land, and stacked all the hay upon the 
Nine acre field. In September, 1866, Jenkins sold the 
hay to the defendant, who carted it over the plaintiff’s 
land to the highway, which was the alleged trespass. 

“The jury found, first, that there was an immemorial 
right of way from the Nine acre field to the highway; 
secondly, that the stacking of the hay was done hon¬ 
estly, and not to get the way further on; thirdly, that 
there was no excess in the user of the way by the de¬ 
fendant, apart from the question of defendant’s right 
to cart the hay grown on Parrott’s land over the plain¬ 
tiff’s land; fifthly, if Parrott’s land hay could not be 
legally carried over the plaintiff’s land, then damages 
40s. 
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“Pigott, B., directed a verdict for 40s. to be entered 
for the plaintiff, with leave to the defendant to move 
to enter the verdict for him.” (Italics supplied). 

On appeal the verdict of the lower court was set aside 
and the rule was made absolute that unless there was a 
showing of excess of user on the part of the defendant 
showing a use not reasonable but casting an additional 
“burthen’’ upon the servient estate the verdict should be 
for the defendant. 

The court, speaking through Bovill, C.J., at page 580 
held, 

“ • * * It was for the plaintiff to show that there 
had been some excess of user on the part of the defen¬ 
dant, as by showing that the user of the right of way 
was only colourable, or that the Nine acre field was 
used for purposes other than those included in the 
ordinary and reasonable use of the land. The finding 
of the jury excludes both these questions. In consider¬ 
ing the matters submitted to them the jury must have 
had to consider whether any additional burthen had 
been cast upon the servient tenement. This was a 
necessary element for them to take into consideration 
in deciding whether there had been only an ordinary 
hnd reasonable use of the land in question. If no ad¬ 
ditional burthen was cast upon the servient tenement 
the jury might well find that there had been only the 
ordinary and reasonable use of the right of way. On 
the whole, the right of way being established, and the 
plaintiff not showing any excess in the user, I think 
the defendant is entitled to the verdict, and this rule 
must therefore be made absolute.” 

In separate opinions by Willes, J. and Montague Smith, J. 
the rule as stated above was made absolute. 

A reported case presenting a factual situation somewhat 
similar to the case at bar is the case of McCullough, et al. 
v. Broad Exchange Company, et al., 92 N. T. S. 533. 

The facts in the above case showed that an easement 
had been expressly created for the purpose of ingress and 
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egress from the defendants’ premises over the plaintiffs’ 
land to a street. At the time defendant took title to the 
dominant estate there were only two low brick buildings on 
the land. Later, four additional lots adjacent, increasing 
the area of the dominant estate, were acquired by the de¬ 
fendant who proceeded to erect on all the land both domi¬ 
nant and non-dominant a single office building, twenty 
stories in height having a common heating and power plant 
and with interdependent relations between various parts 
of the building. When the building was planned it was con¬ 
structed in such a manner that coal for the plant had to be 
hauled in over the easement, and the ashes, trash, etc., from 
the building had to be removed over the easement. 

The owner of the servient tenement brought an action to 
obtain a decree of forfeiture extinguishing the easement 
of the defendant; and the lower court decreed that, because 
of the excessive and unauthorized use of the easement, the 
owner of the dominant tenement had forfeited all of its 
rights to the enjoyment of the easement, and that the same 
was forever forfeited and extinguished, perpetually en¬ 
joining the owner of the dominant tenement from using 
the same. 

On appeal the court at 92 N. Y. S., page 536, stated the 
correct rule: 

“An unlawful or exclusive use of an easement may 
be enjoined, but it is difficult to see upon what prin¬ 
ciple of law the court is authorized to declare it for¬ 
ever and altogether forfeited and extinguished because 
of an unauthorized or excessive use. It is a valuable 
property right, and we know of no authority for trans¬ 
ferring its title, against the will of the owner, except 
by due process of law, involving just compensation. 

“It is also conceivable that an authorized and un¬ 
authorized use may be so intermingled as to justify 
enjoining any use until the circumstances have so 
changed that the authorized use may be permitted with¬ 
out affording opportunity for the unauthorized use 
which it would be difficult to discover or prove. If this 
be the rule, a situation is here presented justifying an 
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injunction, not against the excessive use, but restrain¬ 
ing any use until the building is so altered or changed 
that that part of it which is on the dominant tenement 
may enjoy the easement without permitting its enjoy¬ 
ment by the tenants and occupants of other parts of 
the building who have no right thereto. Where the 
nature and extent of the use of the easement is, as 
here, unrestricted, the use by the dominant tenement 
might, of course, be enlarged or changed.” Cases cited. 

The appellate court modified the ruling of the lower 
court by striking out all provisions relating to a forfeiture 
of the easement, stating, at 92 N. Y. S., page 538: 

“The judgment should therefore be modified by 
striking out all provisions relating to a forfeiture of 
the easement, and modifying the injunction so as to 
enjoin and restrain the appellant owner, its officers, 
agents, and employees, from using the easement, and 
from furnishing occasion or extending, by implication 
or otherwise, any invitation to the tenant or persons 
having business with the tenants to use the easement, 
until such time as the building shall be so changed, 
altered, or arranged as to permit the enjoyment of the 
easement for the advantage of the dominant tenement 
only, with leave to the appellant owner to apply to the 
court, at the foot of the judgment, on notice to the 
plaintiffs or their successors in interest, when that 
time shall have arrived to vacate the injunction as to 
the dominant tenement, leaving the injunction, how¬ 
ever, to stand permanently as to the remaining prem¬ 
ises; and, as thus modified, the judgment should be 
affirmed, without costs of the appeal to either party.” 

On appeal to the Court of Appeals, New York, in a memo¬ 
randum decision, 77 N. E. 1191, the judgment as modified 
was affirmed. 

Distinguishing the above cited case from the case at bar 
we find two parallel factual situations. The defendant in 
the cited case and the appellant here both used their ways 
not only for ingress to and egress from dominant land but 
also to non-dominant land and for the purpose of convey- 
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ing fuel and removing trash, etc., over the way. In the 
cited case the defendant increased the area of land serv¬ 
iced ; but in the case at bar there was a decrease in the area 
of land serviced. 

Exhibit G shows the dominant estate designated as lot 
803 and Exhibit H shows lot 807 which has been heretofore 
serviced by the way. The area of lot 807 is less than lot 
803 but the upper part of lot 807 ( 70^ x 106.64', see App. 
21, 22) is non-dominant land. It is apparent that there 
has been a decrease in the area of land entitled to the use 
of the servitude; while, in the cited case, four additional 
adjacent lots were added to the dominant land, substan¬ 
tially increasing the area using the servitude. In the case 
at bar, permission was given (see counsePs statement made 
in lower court, App. 54) broadening the easement right of 
the appellant; but in the cited case no such situation was 
present. In the case at bar, lot 803 as shown on Exhibit G 
is zoned for commercial use and is occupied for that pur¬ 
pose. Likewise lot 807 as shown on Exhibit H is zoned for 
commercial use and is used for that purpose. In the cited 
case, the facts clearly show a substantial increase in the 
use of the servitude because of the inclusion of additional 
non-dominant land; but, in the case at bar, no such situa¬ 
tion is presented, and the record clearly shows a smaller 
serviced area. After seven years of operation under the 
easement, broadened by consent, the appellee suddenly at¬ 
tempts to withdraw consent and obstructs the way, object¬ 
ing to the manner and extent of use, particularly complain¬ 
ing against the parking of vehicles in the way while load¬ 
ing onto or unloading from the appellant’s premises. Ap¬ 
pellant has ten feet of vacant space in the rear of its build¬ 
ing on lot 807 adjacent to the appellee’s lot 802, which, at 
the present time, is of small platform height which could 
readily and easily be demolished and leveled off with the 
way and afford ample space for any truck to park on ap¬ 
pellant’s land in the ten foot area for the purpose of load¬ 
ing or unloading. Appellant doesn’t need any permission 


22 


from appellee to park on the way—it has track space in 
the rear of its building. 

To effect an extinguishment by excessive use or improper 
use of an easement requires a showing of a very radical 
change in the dominant tenement making it impossible to 
exercise the easement without a misuse of the servient 
tenement. Set forth below are cases and authorities in 
accord with the above-stated rule. 

Adams v. Winnett, 156 S. W. 2nd 353: 

An injunction was granted in this case limiting the use 
of the right of way for service only to the dominant tene¬ 
ment, denying the right to the owner of the easement to use 
the way for service to non-dominant land. The court re¬ 
fused to declare that the way by reason of misuse was for¬ 
feited. 

$36 Franklin Ave. Catering Corp. v. Haber, 297 N.Y.S. 612: 

In an action by the plaintiff to enjoin the defendant from 
obstructing an egress easement, the defendants contended 
that the easement was being misused for the purpose of 
pedestrian traffic to and from a place of public assembly 
(which the court conceded); and that it was created only 
for the purpose of egress to a “market ’ 9 building and its 
use by the plaintiff for this purpose showed an intention 
on the part of the plaintiff to abandon. The court, in re¬ 
jecting this contention, at 297 N. Y. S., page 614, stated: 

“It is well established that the excessive misuse or 
abuse of any easement right is not sufficient to consti¬ 
tute a forfeiture, waiver or abandonment of the right.” 
(Cases cited.) • • * The facts set forth in this defense 
are wholly insufficient to show any intention on the 
part of plaintiffs to abandon the easement.” 

Wencel Bina v. Mathias Bina, 213 Iowa 432, 239 N. W. 68, 
78 A.L.R. 1216: 
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The failure of the owner of the dominant tenement to 
keep gates closed at the entrance to a way in violation of 
an express condition to close upon entering upon the way 
and other violations of use, in the absence of a showing of 
malice or willful disregard of the rights of the servient 
owner, the court held that the servient owner would be 
granted an injunction to prevent future misuse, but the 
court refused to terminate the easement by forfeiture. 
28 C. J. S., Section 62 , page 729 , Forfeiture for Misuser: 

“The right to an easement is not lost by using it in 
an unauthorized manner or to an unauthorized extent, 
unless it is impossible to sever the increased burden so 
as to preserve to the owner of the dominant tenement 
that to which he is entitled, and yet impose on the 
servient tenement only that burden which was orig¬ 
inally imposed on it without the obligation attempted 
to be imposed on it by alterations. The rule is espe¬ 
cially applicable where the servitude is not materially 
increased. Such a misuser does not authorize the 
owner of the servient estate to prevent a further use of 
the easement by erecting obstructions or by restraining 
the owner of the easement by force or violence, the 
proper remedy being an action for damages or for an 
injunction if the remedy at law is inadequate.” (Italics 
supplied) 

Tiffany, Real Property, Vol. 3, Sec. 821, page 376: 
“Excessive or improper user of land. 

“The fact that the owner of the easement makes a 
use of the servient tenement not justified by the char¬ 
acter or extent of the easement does not involve the 
extinguishment or suspension of the easement, al¬ 
though in making such use he is a wrongdoer. Equity 
will in such case, ordinarily enjoin such an illegal exer¬ 
cise of the easement, without interfering with the 
proper exercise except in so far as this may be neces¬ 
sary to protect the landowner. 

“As before stated, the fact that, subsequently to the 
grant of the easement, there is a change in the mode 
in which the dominant tenement is utilized, so that 
there results a more constant use of the servient tene- 


24 


ment in the exercise of the easement, has not ordina¬ 
rily been regarded as involving an excessive user of 
the easement. That is, the grant of the easement is 
regarded prima facie as not being intended to continue 
in force only so long as the mode of utilizing the dom¬ 
inant tenement continues unchanged. It might occur, 
however, that by reason of a very radical change in 
the dominant tenement, it becomes impossible to exer¬ 
cise the easement without an excessive user of the 
servient tenement, and the making of such change 
might, under some circumstances, be regarded as 
involving an extinction of the easement by abandon¬ 
ment.^ 

The appellant has not so altered the use of the way as to 
deprive the servient owner of the incidental benefits which 
were contemplated at the time it took title to the servient 
estate. All of the above cited authorities deny forfeiture 
even for misuse when it is clearly shown that an increase of 
burden on the servient estate occurs by reason of service 
to additional non-dominant land. The case at bar is unique 
in its facts as compared with any reported case. In the case 
at bar, the land serviced comprised of dominant and non¬ 
dominant tracts is less in area than the original dominant 
tract; and we have present a permissive enlargement of 
the easement right. The underlying reason for the rule 
prohibiting excessive or unauthorized use contrary to the 
use contemplated by deed is because there will result in 
a “material increase” of use, “a more constant use”, “a 
willful and substantial” violation smacking of malice, 
“increased burden” whereby the easement is “unlawfully 
enlarged”. 

Another question involved here (What effect does a 
permissive enlargement have upon an express grant?) is 
stated and answered in the annotation to 50 ALR at page 
1296: 

The question: 

“The question under annotation, however, is whether 
permission or license from the owner of the servient 
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estate to use the easement, either in the original man¬ 
ner or in a different manner , will operate to extinguish 
the easement as such.” (Italics supplied.) 

On the same page the answer follows: 

“It seems to be the general rule that an easement 
once established will not be devested by obtaining per¬ 
mission or license from the owner of the servient estate 
to use it, even though the permission or license is co¬ 
extensive with the easement.” Cases cited. (Italics 
supplied.) 

Clearly the facts in the record in this appeal fail to sup¬ 
port the order of the lower court granting summary judg¬ 
ment to the appellee. 


Reasonable Use. 

A consideration of the use to which the way has been sub¬ 
jected involves the grant itself and the permissive en¬ 
largement. The record shows, by the affidavits filed by the 
appellee herein, that for seven years the manner in which 
the way was used by the dominant owner did not interfere, 
obstruct or impede the use of the way so as to deprive the 
servient owner of the full use of the way for its business 
purposes. As to the extent of the use, the affidavits filed 
by the appellee show a use for seven years, not unusual 
in character, clearly not burdensome, acceptable by the 
appellee as being properly exercised and wholly and com¬ 
pletely in compliance with all the general purposes con¬ 
ferred by grant, and broadened by permission of the ap¬ 
pellee. The facts in the record supplied by affidavits of the 
appellee show that the way was not extensively used (27 
oil deliveries since 1941; trash and garbage once a week; 
and deliveries of fountain supplies on indefinite dates). 
Conflicting affidavits of the witness Barlow showing both 
infrequent and frequent deliveries should be construed 
most strongly against the appellee on its motion for sum¬ 
mary judgment. The appellee disputes the right of the 
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appellant to park in the way for the purpose of loading or 
unloading, but the record clearly shows no interference or 
inconvenience to the appellee in the conduct of its business 
because vehicles park in the way while servicing the appel¬ 
lant’s building. In determining what is a reasonable use, 
the grant is to be construed in relation to the situation of 
the property involved and the surrounding circumstances 
for the purpose of ascertaining and giving effect to the in¬ 
tention of the parties. What is the situation here? A truck 
servicing appellant’s building parks on the way next to 
appellant’s property (See Ex. 3), unloads fuel oil in twenty 
minutes and leaves. Vehicles collect refuse once a week and 
deposit supplies. In the place where such vehicles park, 
no interference with or blocking of travel over the way 
results to the servient owner. There is ample space for 
movement of other vehicles, and the appellee’s Exhibits 1, 
2 and 3 clearly show the extent of the unoccupied land. The 
appellant submits that he has a right to use the way in 
the same manner and to the same extent in which he has 
used it for the past seven years because the use is not 
adverse to the rights of the servient owner. 

In the leading case of Sachs v. Toicquet, 121 Conn. 60, 
183 A. 22, 103 A. L. R. 677, a dispute arose as to the right 
of the plaintiff to make use of a driveway for the purpose 
of parking vehicles while loading and unloading. The 
parties in this case were common owners of an easement 
consisting of a ten foot driveway running between their 
business places. The court held that the plaintiff could use 
the way for the purpose of parking to load and unload but 
that his use must be reasonable in length of parking time 
consumed and that upon request by the defendant to move 
his truck the plaintiff should clear the way for this purpose. 
The court at 103 A. L. R., page 680, said: 

“The long-continued use of the passway for the pur¬ 
pose of loading atod unloading merchandise at the 
store upon the plaintiff’s property indicated an inten¬ 
tion of the parties that it might be used for that pur- 
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pose. But the plaintiff has, under the grant, no right 
to make any use of the passway which would unreason¬ 
ably interfere with its use by the defendants. The 
parking of vehicles upon the passway to the extent 
claimed by the plaintiff, if done at a time when the 
defendants desired to exercise their right to the use 
of the passway, would constitute an unlawful interfer¬ 
ence with the latter’s right of way.” Cases cited. See 
103 A. L. R., 682. 

The court in the above cited case refused to give relief 
based on plaintiff’s contention that he was entitled to un¬ 
restricted use by application of the w’ell established rule 
that permissive user cannot ripen into adverse right. (See 
Umliau v. Bazzuro, 76 D. C. 394.) 

The rule now seems to be well established that the right 
to park in a way for business purposes of loading and 
unloading depends on the wording of the grant and the rea¬ 
sonableness of the use. In the case at bar, appellants sub¬ 
mit that, by virtue of the general terms of their grant, 
coupled with a long period of recognition by the appellee, 
its use of the way was reasonable and entitled it to continue 
to use the w r ay in the same manner and to the same extent 
as it has done during the past seven years. (See Annota¬ 
tion , 130 A. L. R., 768.) 

Width of Way. 

Appellant’s right of passage over the way has been un¬ 
lawfully interferred with and obstructed by the appellee. 
By express grant, the width of the way was fixed at sixteen 
feet. It was granted for “all general purposes of ingress 
and egress”. Appellant had no right to place, erect or 
maintain obstructions in the way whether in order to block 
alleged traffic coming over the way from parcel 84/208 or 
for any other purpose. If such a situation did exist, appel¬ 
lant submits that the alleged unlawful trespasses of its ten¬ 
ant or others on parcel 84/208 over the way cannot be 
imputed to him. Appellee should properly have taken this 
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matter to the court seeking to restrain the tenant or others 
from going on the way from parcel 84/208. 

In the early case of Brownell v. Dyer, 4 Federal Cases, 
449, Case No. 203S, the question arose as to the right to 
fence along the boundary of a way which by covenant was 
created forever to be “* * # kept open, free and clear of any 
buildings or other encroachments, for the mutual benefit 
of the said parties and their assigns; * * The Court 
held, at page 450, in the following language that the width 
of the way could not be reduced in width even though the 
dominant owner did not have a general right of passage for 
all purposes, but a limited right only. 

“By the Court. The true intent of the indenture is, 
that there shall always be kept open for the benefit of 
the parties, free of buildings and encroachments, a way 
of ten feet. Neither party is at liberty to narrow, or 
enclose any part of the space so agreed to be left open. 
It is true, that by the memorandum Young has not a 
general right of passage for all purposes, but a limited 
right only ‘of passing and repassing occasionally for 
repairing and other special purposes, and for light and 
air for his buildings. ’ But, this use does not narrow 
the effect of the covenants in the indenture to have the 
way kept free and without incumbrances. On the con¬ 
trary, the very object of the parties in respect to this 
limited right of way is best attained by a free passage, 
not only for repairing, but for light and air. The 
fence was therefore, wrongfully erected by the defen¬ 
dant. Verdict for the plaintiff. ’ ’ 

The above rule was applied in the local case of Preston 
v. Siebert, 21 App., D. C., 405, when the servient owner 
erected gates to the entrance to a way thus interfering with 
the free passage guaranteed to the dominant owner by 
deed. 
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Appellee, Who is Itself a Violator of the Rights Guaranteed 
by Deed to the Appellant, Is Not Entitled to Relief. 

In the case of 836 Franklin Ave. Catering Corp. v. Haber , 
297 N. Y. S., 612, (heretofore cited in this brief) the court 
held that the plaintiff was not entitled to any relief when 
it sought a forfeiture on the grounds of misuse of an ease¬ 
ment when it was itself violating the rights of free passage 
guaranteed by deed to the defendant. The facts showed 
that at the time plaintiff instituted action it was obstructing 
a right of way granted to the defendant. It is submitted 
that the appellee cannot dispute the right of passage guar¬ 
anteed to the appellant by deed and at the same time receive 
relief from the court. This is a matter peculiarly within 
the province of the court to decide and not for the litigant 
to pre-judge by invoking litigation then counterclaiming 
for relief. See 112 A. L. R., 1300. 

Forfeiture. 

“The courts dot not favor forfeitures, and with this 

principle in mind, they have generally held that in order to 

justify the forfeiture of an easement, the misuse of it, or 

the violation of the conditions of its enjoyment, must be 

willful and substantial and not merelv technical. ” 

•> 

78 A. L. R., 1222 and cases cited therein. 

Equity Will Mold Relief to Fit the Requirements of a 

Novel Situation. 

The following rule is stated in Pomeroy’s Equity Juris¬ 
prudence (5th Ed.—1941) Vol. 1, page 140, Sec. 109: 

“* * * Equitable remedies, on the other hand, are 
distinguished by their flexibility, their unlimited va¬ 
riety, their adaptability to circumstances, and the 
natural rules which govern their use. There is in fact 
no limit to their variety and application; the court of 
equity has the power of devising its remedy and shap¬ 
ing it so as to fit the changing circumstances of every 
case and the complex relations of all the parties.” 
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In Section 111, Pomeroy states: 

“Equity has followed the true principle of contriving 
its remedies so that they shall correspond both to the 
primary right of the injured party, and to the wrong 
by which that right has been violated. It has, there¬ 
fore, never placed any limits to the remedies which it 
can grant, either with respect to their substance, their 
form, or their extent; but has always preserved the 
elements of flexibility and expansiveness, so that new 
ones may be invented, or old ones modified, in order 
to meet the requirements of every case, and to satisfy 
the needs of a progressive social condition, in which 
new primary rights and duties are constantly arising 
and new kinds of wrongs are constantly committed.’’ 

Alexander v. Hillman, 296 U. S., 222; 

Salt on Sea Cases, 172 F. 820; 

1st Nat. Bank v. Bryn, etc. Corp., 109 ALR 1123; 

Sears Roebuck v. Camp, 118 ALR, 762; 

Boring v. Ott, 19 LRA (NS), 1080. 

In a decision by the late Judge Schwellenback, in the 
case of Grismer v. Merger Mines Corporation, .43 Fed. 
Supp., 990 (decided in 1942) and confirmed as to the point 
involved in 137 F. 2d., 335; certiorari denied, 88 L. Ed., 478, 
involving a novel factual situation, great elasticity and 
flexibility was exercised in framing the injunctive relief 
granted and fitting it to the unusual circumstances of the 
case. The court enunciated the rule in the following lan¬ 
guage (bottom of page 994): 

“The novelty of the problem will not prevent the 
court from acting and the court may suit proceedings 
and remedies to circumstances of cases so as to enforce 
substantial rights of all parties before them.” ( Alex¬ 
ander v. Hillman, 296 U. S., 222; 56 S. Ct., 204 ; 80 L. 
Ed., 192.) 

1 “The court may retain jurisdiction of the case for 
the purpose of administering complete relief and doing 
entire justice with respect to the subject matter * • • 
The court will dispose of the whole controversy and 
not decide it piece-meal.” 
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In Alexander v. Hillman, 296 U. S., at page 239, the 
United States Supreme Court states the rule: 

“Treating their established forms as flexible, courts 
of equity may suit proceedings and remedies to the 
circumstances of cases and formulate them appropri¬ 
ately to safeguard, conveniently to adjudge, and 
promptly to enforce substantial rights of all the parties 
before them. See Story Eq. Jr. 14 Ed., Sec. 28.” 

See also Remick Music Cory. v. American Tobacco Co., 57 
F. Supp., 475, at pages 477 and 478; and American Brake 
Shoe, etc., Co. v. New York Ry. Co., 293 F., 613, at 624 and 
637. 

Appellees’ counsel stated in open court (App. 53) 
“ * * * that is the only use which has been made of the ease¬ 
ment—that is, driving cars up to the back of the Hot 
Shoppes’ property, parking them there, and unloading onto 
the other property, and not for ingress and egress.” The 
appellant submits that this statement of fact, once sol¬ 
emnly made, is binding on appellee and shows the extent 
and manner of use complained of; that the area involved, 
the long period of user, the long period of consent and 
acquiescence and the erection of a fence within the con¬ 
fines of the way are all circumstances to be considered; 
that equitable remedies are flexible and unlimited in variety 
and that as a matter of law the lower court should have 
applied an equitable remedy to do justice to the novel situ¬ 
ation presented by the facts in this record. 

CONCLUSION. 

For the reasons set forth herein, with due consideration 
being given to the facts disclosed in the record, it is respect¬ 
fully submitted that, as a matter of law, the lower court 
erred in granting summary judgment to the appellee. 

1. The appellant submits that, as a matter of law, a con¬ 
struction of the terms in the deed, standing alone, is suffi¬ 
cient to deny relief to the appellee. 
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2. Every favorable inference presented by the facts in the 
record should be resolved in favor of the appellant under a 
motion for summary judgment. Appellant submits that 
the facts disclose no intent to abandon, no excessive user, 
no increase of burden, no unreasonable use, and no damage 
to thb appellee. As a matter of law, the facts do not entitle 
the appellee to a summary judgment on the grounds of a 
permanent forfeiture and extinguishment by abandonment. 

3. The appellees, because they were violators of the 
rights guaranteed by deed to the appellants, were not en¬ 
titled to relief. 

4. The appellant submits that it was entitled to relief to 
protect and preserve its valuable property right for the 
following reasons: 

(a) This case is unlike any reported case in that the 
actual area serviced, though made up of dominant and non- 
dominant land, is less in area than the original dominant 
tenement entitled to service. 

(b) For seven years the way -was used by appellant and 
no controversy during this period of time ever arose. 

(c) The use was never increased at any time, nor was 
the manner or extent of use ever altered over the seven 
year period of time—the facts clearly showing an infre¬ 
quent use for oil deliveries, deliveries of supplies and trash 
and garbage removal. The manner and extent of use was 
acquiesced in over the seven year period by the appellee. 
It is apparent from the record that no unreasonable use 
was made of the way and no complaint was made by the 
appellee regarding the manner and extent of use. 

Respectfully submitted, 

James C. Wilkes, 

James E. Artis, 

George A. Glasgow, 
Attorneys for appellant , 
Penn Bowling Recreation Center , Inc. 

Wilkes, McGarraghy & Artis, 

Of Counsel. 
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49 Filed Feb 19 1948 

IN THE DISTRICT COURT OF THE UNITED STATES 
For the District of Columbia 

Penn Bowling Recreation Center, Inc., a Corporation, 

1207 Taylor Street N. W., Washington, D. C., Plaintiff, 

v. 

Hot Shoppes, Inc., a Corporation, 

1234 Upshur Street N. W., Washington, D. C., Defendant 

Complaint for Injunction and Damages. 

The complaint of the plaintiff for injunction and damages 
against the defendant shows as follows: 

1. That the jurisdiction of the Court is based upon Title 
11-326 D. C. Code (1940) and the amount claimed herein 
exceeds $3,000.00, which is within the jurisdiction of this 
Court. 

2. The parties herein are both business corporations hav¬ 
ing their principal place of business in the District of 
Columbia. The plaintiff files this action in its own name 
as the owner of the hereinafter described property first 
described, and the party who is entitled to the unrestricted 
use for general purposes of ingress and egress of the 
right of way hereafter described. The defendant is sued 
in its own right as the owner of the hereinafter described 
property which is subject to the said right of way. 

3. The plaintiff is the owner of lot numbered eight hun¬ 
dred seven (807) in Square numbered twenty-nine hun¬ 
dred eleven (2911) which property is immediately to the 
rear of the defendant’s property known as lot numbered 
eight hundred two (802) in said square; the plaintiff hav¬ 
ing acquired the same on or about the 12th day of April 
1939. 

4. The plaintiff states, as it is informed and believes that 
on or about April 3rd, 1939 the defendant acquired, by deed, 
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from Clarence J. Norment, Jr., and others, all of said lot 
numbered eight hundred two (802) in Square numbered 
twenty-nine hundred eleven (2911), and as part of the said 
transaction stated and agreed, and the conveyance to them 
of said property, created a right of way for general pur¬ 
poses of ingress and egress of the West 16 feet front on 
Upshur Street by the full depth of the land con- 
50 veyed. Said right of way was incorporated in the 
deed to the defendants of said property and remains 
outstanding of record as a free and unrestricted easement 
over the said defendant’s land. 

5. The plaintiff says that on the aforesaid day the land 
known as lot 807 in said square and as aforesaid imme¬ 
diately in the rear of the defendant’s land was conveyed 
to it together with the unrestricted right of way for ingress 
and egress purposes, at all times. Inclusion of said right 
of way has been made in the plaintiff’s deed to said land. 

6. The plaintiff says that by deed dated March 20th, 
1941 it acquired all of the land fronting on Upshur Street 
immediately to the West of the defendant’s property and 
which is known as Parts of “1A” “2A” “3A” “4A” and 
the Marsh or “8A” in the subdivision of 4 ‘Padsworth”, and 
the plaintiff has, since it acquired both of said parcels con¬ 
tinually, constantly and uninterruptedly used said right of 
way as provided by the said deeds held by the plaintiff and 
the defendant. 

7. The plaintiff says that the defendant, acting by and 
through its officers, agents, servants and employees, with 
the express purpose of wantonly, wrongfully, illegally, and 
with a reckess disregard of the plaintiff’s right, on to wit: 
February 16th, 1948 installed six iron posts about 27 inches 
East from the West line of said lot owned by it, commencing 
about 111.67 feet South of the front line of its lot, at 
equal distances within said right of way, and has placed 
concrete cinder blocks between said poles so that a cinder 
concrete wall exists in said right of way for the length 
of about 40 feet about 27 inches east of the West line of 
the lot line. That said wall resides within the said right 
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of way and forms an obstruction, bar and hinderance to 
tbe plaintiff’s normal use of said right of way and was 
installed with the express purpose of such interference 
and with the intent to deprive the plaintiff of its use therein, 
in total disregard of the plaintiff’s right. 

8. The plaintiff says that the deed reserving and cre¬ 
ating the said right of way never gave to the defendant 
nor any owner of the record title to the land over which 
the right of way exists any right whatever to create a wall, 
or construct any obstruction whatever, or permitted the 
defendant to erect any protrusion out into the same. That 
the action of the defendant is illegal, wanton, wrongful 
and a reckless disregard of the plaintiff’s right, and unless 
the defendant is enjoined, irreparable injury will result in 
that the plaintiff will have no right of ingress or egress as 
given to it by its deed. 


Wherefore, the premises considered the plaintiff prays 
(1) for process (2) for a temporary injunction restrain¬ 
ing the defendant from maintaining the wall which 
51 injures the plaintiff’s normal use of its right of way 
and which interfers with the same in such a manner as 
has not herefore existed (3) for a permanent injunction 
restraining the defendant from forever barring the said 
right of way or obstructing or building into the same (4) 
for $5,000.00 compensatory damages (5) for $10,000.00 
punitive damages (6) for reasonable counsel fees (7) for 
general relief. 

Herman Miller, 
Attorney for Plaintiff, 

800 H Street N. W. 


District of Columbia, ss: 


... first being duly sworn on oath 

deposes and says that he is the duly authorized agent of' 
the plaintiff and that the facts and matters above set forth 
are true and those stated upon information and belief he 
believes to be true. 


C. B. Blocher. 
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Subscribed and sworn to before me this 17th, day of 
February 1948. 

William I. Barbour, 

Notary Public D. C. 

• *•**•••#* 

52 Filed Feb 19 1948 

Motion for a Preliminary Injunction. 

Comes now the plaintiff and moves the Court to issue a 
preliminary injunction against the defendant, restrain¬ 
ing the defendant from obstructing, building into and other¬ 
wise impairing the plaintiff’s right of way over the West 
16 feet front on Upshur Street N. W., by the full depth of 
lot numbered eight hundred two (802) in square numbered 
twenty-nine hundred eleven (2911) for the following 
reasons: 

1. That unless the defendant is so enjoined the plaintiff 
will suffer irreparable damage and injury. 

2. The defendant is attempting to construct a wall, and 
until the plaintiff’s right is finally adjudicated, the status 
quo should be preserved. 

3. The granting of the said temporary injunction will in 
no wise alter the use of the premises that heretofore 
existed. 

4. The plaintiff in whose favor said right of way exists 
is entitled to free and unobstructed use thereof and the 
defendant’s conduct constitutes a bar to the plaintiff’s 
property right 

Herman Miller, 
Attorney for Plaintiff , 

800 H Street N. W. 

• •••*••••• 
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53 Filed Feb 19 1948 

Points and Authorities. 

For points and authorities in support of the motion for 
preliminary injunction the plaintiff refers to: 

1. The sworn complaint. 

2. Title 11-326 D. C. Code (1940). 

3. The Federal Rules of Civil Procedure. 

Herman Miller, 
Attorney for Plaintiff, 

800 H Street N. W. 

• ••••••••* 

54 Filed Feb 28 1948 

Motion for Preliminary Injunction. 

The defendant moves the court to issue a preliminary 
injunction against the plaintiff enjoining the plaintiff pend¬ 
ing the final hearing of this action 

(a) from using or permitting its agents or tenants to 
use said westerly 16 feet of Lot 802 for the purposes of 
ingress to or egress from parcel 84/208 in Square 2911; 

(b) from using or permitting its agents or tenants to 
use any portion of the property of the defendant referred 
to herein for the purpose of loading onto or unloading 
from Lot 807 in Square 2911 and from parking vehicles 
on defendant’s said property, or for any other purpose. 

The grounds of the foregoing motion are the facts set 
forth in the counterclaim of defendant, filed herein, refer¬ 
ence to which is hereby made. 

Edmund D. Campbell, 

Grissim H. Walker, 

822 Southern Building 
Washington, D. C. 

Attorneys for Defendant. 

Douglas, Obear & Campbell 
Of Counsel 
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Filed Feb 28 1948 


Affidavit of John Burgess. 

District of Columbia, ss: 

I, John Burgess, having been first duly sworn on oath 
depose and say that I am employed by Hot Shoppes, Inc.; 
that on February 5, 1948, I took the photographs annexed 
hereto and marked ‘‘1” and “2”; and that on February 
16, 1948,1 took the photograph annexed hereto as “3”. I 
further certify that said photographs show a portion of 
said property, together with property of the plaintiff 
known as Tax Lot 807 in said Square. 

John Burgess. 


Subscribed and sworn to before me this 27th day of 
February, 1948. 


Jayne White Xander, 

Notary Public, D. C. 


57 Filed Feb 28 1948 

Affidavit of Milton A. Barlow. 

District of Columbia, ss: 

X, Milton A. Barlow, having been first duly sworn on 
oath depose and say: I am Secretary and Treasurer of 
the defendant and have been in the employ of the de¬ 
fendant since the year 1941. The defendant has its cen¬ 
tral offices and commissary located in a building which it 
has erected on Lot 802 in Square 2911 in the District of 
Columbia owned by it. My own offices are located in said 
building. 

I have read the answer and counterclaim filed herein on 
behalf of the defendant and know the contents thereof and 
adopt the statements made therein as though the same had 
been set forth in full in this affidavit. 

The use by plaintiff, its agents, tenants and employees 
of the driverway located on the aforesaid property of de- 
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fendant for the purpose of loading onto and unloading 
from the bowling alley building of said plaintiff has become 
increasingly burdensome to defendant and now constitutes 
a serious nuisance to defendant in the operation of its 
property. On frequent occasions trucks and other vehi¬ 
cles of the plaintiff have been parked upon the de¬ 
fendants property for purposes of loading and un- 
58 loading onto and from plaintiffs property and other¬ 
wise, and said parked vehicles have interfered and 
do interfere with the normal use by defendant of its own 
property. It is necessary for defendant to make almost 
constant use of the driveway on its property for the pur¬ 
pose of delivering materials to its building and removing 
materials therefrom for transportation to the sixteen res¬ 
taurants in the District of Columbia and environs which 
are operated by the defendant. 

For the better protection of defendants property and 
the prevention of thefts defendant expects to fence in 
all of said Lot 802 in Square 2911, leaving a gate to its 
driveway which will be manned by one of its employees 
during all business hours. 

Milton A. Barlow. 


Subscribed and sworn to before me this 27th day of 
February, 1948. 


Jayne White Xandeb, 

Notary Public, D. C. 




59 Filed Feb 28 1948 

Defendants Memorandum of Points and Authorities in 
Opposition to Plaintiffs Motion for Preliminary In¬ 
junction and in Support of Defendants Motion for 
Preliminary Injunction. 

1. The easement involved in this action is appurtenant 
and not in gross. 
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(a) The relationship of land ownership between grantor 
and grantee at time easement was created shows this was 
intention of the parties. 

See: 28 C. J. S. 636, Easements Sec. 4 c. 

Greemvalt v. McCardell, 178 Md. 132, 12 A (2d) 522 
Knotts v. Summit Park Co., 146 Md. 234, 126 A. 280 
Messinger v. Ritz, 345 Ill. 433, 178 N. E. 38 
Stovall v. Coggins Granite Co., 116 Ga. 376, 42 S. E. 
723 

(b) Plaintiff claims title to the easement as assignee, 
and an easement in gross for a right of way cannot be 
assigned. 

See: 28 C. J. S. 634, Easements Sec. 4b 
Messinger v. Ritz, supra 

Steele v. Williams, 204 S. C. 124, 28 S. E. 2nd 644 
Joachim v. Belfus, 108 N. J. Eq. 622, 158 A. 121 
Davis v. Briggs, 117 Me. 536, 105 A. 128 

60 2. The dominant tenement is Lot 803 only, in 

Square 2911, and does not include the balance of 
what is now Lot 807, nor does it include Parcel 84/208 in 
said square. 

(See facts set out in answer and counterclaim and plats 

attached) 

3. Defendant has a right to fence along west side of its 
property, even though fence has “width”. 

See: 28 C. J. S. 780, Easements Sec. 98 
Willing v. Booker, 160 Va. 461, 168 S. E. 417 
Dunham v. Dodge, 235 Mass. 367, 126 N. E. 663 
Stotzenberger v. Perkins, 332 Mo. 391, 58 S. W. 2d 
983 

4. No right exists in plaintiff to use the right of way 
for ingress to and egress from Parcel 84/208 or any por¬ 
tion of Lot 807 which was not originally a part of Lot 803, 
as these are not part of the dominant tenement, and an 
easement appurtenant cannot be extended for the benefit 
of lands later acquired by the owner of the dominant tene¬ 
ment or his assignee. 
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See: McCullough v. Broad Exchange Co., 100 N. Y. 
App. Div. 566, 92 N. Y. Supp. 533; affirmed 184 
N. Y. 592, 77 N. E. 1191 
Cleve v. Nairin, 204 Ky. 342, 264 S. W. 741 
Miller v. Weingart, et al y 317 Ill. 179, 147 N. E. 804 
Chenevert, et al, v. Larame, 42 R. I. 426, 108 A. 589 
Howell v. King, Ct. of Common Pleas, 1 Mod. 190 

5. Plaintiff has abandoned and forfeited right to all fur¬ 
ther use of the easement involved in this action. 

(a) Easement is abandoned as a right of way, at least 
for the present, and plaintiff is not entitled to continue 
using defendant’s property for the purpose of loading on 
and unloading from plaintiff’s property. 

See: Western Auto Supply Co. v. Korning Tire Co., 
Inc., 48 N. Y. Supp. 2d. 256. 

61 (b) Easement has been presently forfeited by con¬ 

struction and use of bowling alley building extend¬ 
ing as one unit over dominant tenement and other adjoin¬ 
ing property. 

See: McCullough v. Broad Exchange Co., supra, and 
other cases cited under point 4. 

National Silk Dyeing Co. v. Grobart, et al, 117 N. J. 
Eq. 156, 175 A. 91 

6. Plaintiff has acquired no rights by permissive use 
of defendant’s property as the prescriptive period of fif¬ 
teen years has not run. 

See: Title 12, Sec. 201, District of Columbia Code 
(1940) 

Restatement Law of Property Sec. 460 
28 C. J. S. 641, Easements Sec. 6 et seq. 

Edmund D. Campbell, 
Grissim H. Walker, 

822 Southern Building 
Washington, D. C., 
Attorneys for Defendant. 
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62 Filed Feb 28 1948 
Answer and Counterclaim. 

Fikst Defense 

The complaint fails to state a claim against defendant 
upon which relief can be granted. 

Second Defense 

1. Defendant admits the allegations contained in para¬ 
graph 1 of the complaint. 

2. Defendant admits that both parties are business cor¬ 
porations having their principal place of business in the 
District of Columbia. Defendant denies that plaintiff is 
entitled to the unrestricted use for general purposes of 
ingress and egress of the right of way described in the 
complaint. Defendant admits that defendant is the owner 
of the property referred to in paragraph 4 of the com¬ 
plaint, but denies that said property is now subject to a 
right of way in favor of the plaintiff. 

3. Defendant admits that the plaintiff is now the owner 
of Tax Lot 807 in Square 2911, as shown on plat annexed 
hereto as defendant’s Exhibit “H”. Defendant denies 

that plaintiff acquired said property on April 12, 

63 1939, and avers that plaintiff first acquired said 
property on December 27, 1940, by deed from Him- 

melfarb Properties, Inc. A certified copy of said deed is 
annexed hereto as defendant’s Exhibit “A”. 

4. Answering paragraph 4 of the complaint, defendant 
says that on April 4, 1938, defendant acquired, by fee 
simple deed from Clarence F. Norment, Jr., et al, all of 
Tax Lot 802 in Square 2911, and that by said deed there 
was reserved to the grantors (parties of the first part) 
an easement in the following words, to-wit: 

Subject to a perpetual right of way for all general 
purposes of ingress and egress over the following part 
of the above described land; Beginning for the same 
on the South line of Upshur Street, distant 331 feet 
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West of fhe Westerly line of Kansas Avenue, the same 
being the Northwest corner of above described land, 
and running thence East along the South line of Up¬ 
shur Street, 16 feet; thence South 151.67 feet; thence 
West 16 feet; thence North 151.67 feet to the point 
of beginning: 

The grade of said right of way is to be established 
within one year from the date hereof, by the party 
hereto of the second part, and when once established, 
cannot be changed without the consent of the parties 
hereto of the first part, or their assigns. 

A certified copy of said deed is annexed hereto as defend¬ 
ant’s Exhibit “B”. Defendant admits that said right of 
way is still outstanding of record, but denies that it con¬ 
stitutes a free and unrestricted easement over defendant’s 
land. Further answering said paragraph defendant says 
that said right of way was reserved by the grantors therein 
as a right of way appurtenant only to the remaining prop¬ 
erty then owned by said grantors in said square, known 
as Tax Lot 803. Said Tax Lot 803 was adjacent to and 
immediately to the south of the property which was con- - 
veved to the defendant, as is more particularly shown on 
plat annexed hereto as defendant’s Exhibit “C”. At the 
time of said conveyance neither Clarence F. Norment, Jr. 

nor any of the other grantors described in said deed 
64 owned Lot 800 or parcel 84/208 in said square, 
which lot and parcel are also shown on said plat 
annexed hereto as defendant’s Exhibit “G”. 

5. Answering paragraph 5 of the complaint, defendant 
admits that Tax Lot 807 in Square 2911 was conveyed to 
plaintiff on December 27, 1940, by Himmelfarb Properties, 
Inc. Defendant denies that said conveyance was made on 
April 12, 1939, and denies that any right of way whatever 
over defendant’s land was conveyed to plaintiff by said 
deed, and denies that any reference was made to any al¬ 
leged right of way in said deed. Further answering said 
paragraph plaintiff says that Tax Lot 807 is made up of 
a portion of Tax Lot 803, which was the sole dominant 
tenement to which the aforesaid right of way was appurte- 



13 


nant, and also of a portion of Tax Lot 800, as to which the 
aforesaid right of way was never appurtenant, as more 
particularly appears from plats annexed hereto as de¬ 
fendant’s Exhibits “F”, “G” and “H”. 

6. Answering paragraph 6 of the complaint, defendant 
admits that on March 20, 1941, plaintiff acquired all of the 
land fronting on Upshur Street in Square 2911, lying to 
the west of defendant’s property, said land so acquired 
by the plaintiff being known as parcel 84/208 in said 
square. Defendant says that plaintiff acquired said par¬ 
cel 84/208 by deed from American Ice Company, a certi¬ 
fied copy of which is annexed hereto as defendant’s Ex¬ 
hibit “C”. Defendant further says that said parcel 84/208 
was not owned by Clarence F. Norment, Jr. and the other 
grantors in the deed to the defendant creating the afore¬ 
said right of way, at the time said right of way was created, 
but said parcel 84/208 was then owned by American Ice 
Company. Defendant denies that plaintiff, since it ac¬ 
quired said parcel 84/208, has at any time used said right 
of way for purposes of ingress to and egress from said 
property, except occasionally by permission of and license 

from the defendant. Defendant also denies that 
65 plaintiff has properly used said right of way for 

ingress to and egress from that portion of Lot 807 
which was formerly known as Lot 803, but says that all 
lawful use of said right of way has been abandoned and 
forfeited, as is more particularly set forth hereafter in 
defendant’s counterclaim. 

7. Answering paragraph 7 of the complaint, defendant 
admits that on or about February 16, 1948, it installed 
six iron posts on defendant’s property, but denies that 
said posts were installed 27 inches east from the west line, 
and avers that said posts were installed on the west line 
of defendant’s property. Defendant admits that it tem¬ 
porarily placed concrete cinder blocks between said posts 
so that a cinder concrete wall existed for a short time on 
the westerly line of said right of way, but defendant avers 
that said cinder concrete wall has since been removed 
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and has been replaced by a permanent fence along the 
westerly line of defendant’s property. Defendant denies 
that the posts reside within the right of way, or that they 
form an obstruction, bar or hindrance to such rights, if 
any plaintiff has, for use of said right of way, or that said 
posts and wall were installed for the purpose of interfer¬ 
ing with such right of way, or with the intent to deprive 
plaintiff of any lawful use thereof, or in any other manner 
in disregard of plaintiff’s rights. Further answering said 
paragraph, defendant says that the actual driveway which 
has been and is being used by the plaintiff on the westerly 
side of defendant’s property is in excess of 23 feet in 
width and at all times has been and still is more than 16 
feet in width. 

8. Answering paragraph 8 of said complaint, the defend¬ 
ant denies that it has constructed any obstructions what¬ 
ever to the right of way reserved in the deed described in 
paragraph 4 of this answer, and denies that the wall 
erected by the defendant constitutes any obstruction to 
said right of way. Defendant denies the remaining alle¬ 
gations of said paragraph of the complaint. 

66 COUNTERCLAIM. 

1. For some time prior to April 4, 1938, the estate of 
Clarence F. Norment was the owner in fee simple of Tax 
Lot 801 in Square 2911, as is more particularly shown 
on plat hereto annexed and marked defendant’s Exhibit 
“F”. 

2. On April 4, 1938, Clarence F. Norment, Jr. and other 
heirs and devisees of the estate of Clarence F. Norment, 
conveyed to the defendant, by fee simple deed, a portion 
of said Tax Lot 801 in Square 2911, and said estate of 
Clarence F. Norment retained fee simple title to the re¬ 
maining portion of said lot. After said conveyance, the 
portion of said Tax Lot 801 which was conveyed to the 
defendant was reassessed as Tax Lot 802 and the portion 
remaining in the estate of Clarence F. Norment was re¬ 
assessed as Tax Lot 803, as it more particularly shown on 
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plat hereto annexed and marked defendant’s Exhibit “G”. 
By said deed of conveyance from the heirs and devicees 
of the estate of Clarence F. Norment there was reserved 
to said grantors an easement in the following words, to-wit: 

Subject to a perpetual right of way for all general 
purposes of ingress and egress over the following part 
of the above described land: Beginning for the same 
on the South line of Upshur Street, distant 331 feet 
West of the Westerly line of Kansas Avenue, the same 
being the Northwest corner of above described land, 
and running thence East along the South line of Up¬ 
shur Street 16 feet; thence South 151.67 feet; thence 
West 16 feet; thence North 151.67 feet to the point of 
beginning. 

The grade of said right of way is to be established 
within one year from the date hereof, by the party 
hereto of the second part, and when once established, 
canont be changed without the consent of the parties 
hereto of the first part, or their assigns. 

A certified copy of said deed is annexed hereto as defend¬ 
ant’s Exhibit “B”. Defendant avers that said right of 
way was reserved by the heirs and devisees of the estate 
of Clarence F. Norment as a right of way appurte- 
67 nant only to the remaining property to the south of 
the property conveyed, which was then owned by 
said devisees in said square, to-wit, said Tax Lot 803, as 
shown on said plat annexed hereto as defendant’s Exhibit 
“C”. At the time of said conveyance neither the estate 
of Clarence F. Norment nor any of his heirs and devisees 
who were grantors in said deed owned Lot 800 in Square 
2911 or parcel 84/208 in said square, which lot and parcel 
are also shown on defendant’s said Exhibit “G”. 

3. On April 12, 1939, Tax Lot 803 in Square 2911, which 
was the sole dominant tenement to which the right of way 
referred to herein was appurtenant, was conveyed by Clar¬ 
ence F. Norment, Jr., et al, and the said right of way 
thereby assigned, to Himmelfarb Properties, Inc. A cer¬ 
tified copy of said deed of conveyance is annexed hereto 
as defendant’s Exhibit “D”. At said time Himmelfarb 
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Properties, Inc. was also the owner of Tax Lot 800 in 
said square, as more particularly appears from plat an¬ 
nexed hereto as defendant’s Exhibit “Gr”, having acquired 
the same by deed from Penn Oil Company dated March 
11, 1939, but defendant avers that the aforesaid right of 
way was not appurtenant in any manner to said Tax Lot 
800, and Himmelfarb Properties, Inc. acquired no right 
to increase the burdens of said easement by using the same 
for ingress to or egress from said Tax Lot 800. 

4. On December 27, 1940, Himmelfarb Properties, Inc. 
conveyed to the plaintiff that portion of Tax Lot 803 and 
Tax Lot 800, which are now combined and known as Tax 
Lot 807, by deed, copy of which is annexed as defendant’s 
Exhibit “A” (together with the remainder of Tax Lot 
803 which was later conveyed by plaintiff to Wm. Hahn & 
Co. and is now known as Tax Lot 806). Defendant avers 
that plaintiff thereby became vested with the right to use 
the aforesaid right of way only for ingress to and egress 
from that portion of Tax Lot 807 which was formerly 

known as Tax Lot 803, and acquired no rights to 
68 increase the burdens of said easement by using the 

same for ingress to or egress from that portion of 
Tax Lot 807 which was formerly known as Tax Lot 800. 

5. Shortly after plaintiff’s acquisition of title to said 
Tax Lot 807 in Square 2911 plaintiff proceeded to erect 
thereon a large two-story and basement brick building and 
to install and operate therein numerous commercial bowl¬ 
ing alleys and a restaurant. Said building occupies all of 
Tax Lot 807 except for a ten foot strip adjacent to and 
immediately south of the rear line of Tax Lot 802 owned 
by the defendant. After the construction of said building 
plaintiff also raised the grade of that portion of Tax Lot 
807 immediately abutting the rear of Tax Lot 802, to a 
point approximately 22 inches above the grade of Tax 
Lot 802 at said boundary line; and at the boundary line 
between plaintiff’s and defendant’s said lots the plaintiff 
erected a concrete retaining wall 13 inches thick and ap¬ 
proximately 22 inches high, which wall was in turn sur- 
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mounted by iron posts extending 18 inches above the wall, 
said wall and posts having a total height above defend¬ 
ant’s property at said boundary line amounting to ap¬ 
proximately 1 40 inches. 

6. Since the construction by plaintiff of the aforesaid 
bowling alley building on Tax Lot 807 and the erection 
of the retaining wall referred to in paragraph 5 of this 
counterclaim, it became and has since been impossible 
for plaintiff thereafter to use the aforementioned right of 
way for general purposes of ingress to and egress from 
that portion of Tax Lot 807 which was formerly known 
as Tax Lot 803. Defendant is advised by counsel and there¬ 
fore avers that the actions of the plaintiff described in 
paragraph 5 of this counterclaim constituted in law an 
abandonment of said easement by the plaintiff, and has 
extinguished the same. However, since said construction 
was completed plaintiff, with the permission of the de¬ 
fendant, has used defendant’s roadway, which had for¬ 
merly constituted said right of way, for the pur- 

69 pose of driving trucks and other vehicles over de¬ 
fendant’s land to a point near the rear line of Tax 
Lot 802 for the purpose of unloading materials upon the 
ten foot strip of land belonging to Tax Lot 807 imme¬ 
diately abutting Tax Lot 802, and for the purpose of load¬ 
ing materials on said trucks while parked on defendant’s 
property. Defendant avers that such use of defendant’s 
land by plaintiff was permissive only and not by virtue of 
any legal right and that it was not a use of said land for 
purposes of ingress to or egress from that portion of 
Tax Lot 807 which was formerly the dominant tenement 
for the right of way herein referred to, because in the 
course of such use said trucks are at all times solely upon 
defendant’s own property and are never able to go upon 
the abutting property of the plaintiff. 

7. Defendant further avers that as a result of the con¬ 
struction of the aforesaid bowling alley building on Tax 
Lot 807 the burden of the easement imposed by the deed 
referred to in paragraph 1 of this counterclaim has been 
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unlawfully and improperly increased and extended to other 
property , in that plaintiff has used and continues to use 
the same for the purpose of delivering large quantities of 
fuel oil, food, equipment, supplies, and other materials 
to said entire building and for the purpose of removing. 
therefrom trash and garbage and other materials, all in a 
manner now objectionable to the defendant and detri¬ 
mental to the full and complete use by the defendant of 
defendant’s own property and in a manner not contem¬ 
plated by the easement hereinabove referred to. Defend¬ 
ant is advised by counsel and therefore avers that said 
construction of a building over not only the dominant tene¬ 
ment to which said easement is appurtenant, but over 
other lands not constituting a part of said dominant tene¬ 
ment, and the attempted use of said entire building as a 
dominant tenement for said right of way, has operated to 
forfeit and extinguish said easement. 

70 8. In the latter part of 1947 and thereafter plain¬ 

tiff has constructed or permitted to be constructed 
on parcel 84/208, being the land lying to the west of 
defendant’s property (which was acquired by plaintiff 
from the American Ice Company in 1941) a large brick 
building for the use of McMahon Chevrolet Company. Said 
building immediately abuts the westerly line and the 
former right of way on defendant’s property. Plaintiff 
caused or permitted to be erected on said building occu¬ 
pied by McMahon Chevrolet Company a sign indicating 
that the entrance to said building was at a point on the 
westerly side of defendant’s property which could only 
be reached by use of the driveway on defendant’s property. 
Defendant avers that neither plaintiff nor McMahon Chev¬ 
rolet Company has any right, title or easement whatso¬ 
ever over the property of defendant for purposes of ingress 
to or egress from said parcel 84/208 lying to the west of 
defendant’s property and avers that said use and threat¬ 
ened use of defendant’s property by plaintiff and McMa¬ 
hon Chevrolet Company, plaintiff’s tenant, constitutes a 
trespass on defendant’s property which would be continu- 
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ing and which would inflict irreparable damage upon the 
defendant. 

9. Shortly prior to the institution of this action plain¬ 
tiff removed the concrete retaining wall on the rear line of 
defendant’s property for a distance of 16 feet from the 
westerly line thereof, but plaintiff has taken no other steps 
to alter the grade of Lot 807 at the point where it abuts 
the rear line of defendant’s property. Defendant is advised 
by counsel and therefore avers that said acts of the plain¬ 
tiff are without effect in law in restoring the easement here¬ 
tofore abandoned by plaintiff as set forth in paragraphs 
5 and 6 of this counterclaim. 

10. On February 5, 1948, defendant notified the plain¬ 
tiff in writing through Paul Himmelfarb, its representa¬ 
tive, that plaintiff would be no longer permitted to 

71 use such alleged right of way for any purposes what¬ 
soever ; but notwithstanding said notice plaintiff since 
said date has continued to and still does trespass upon 
defendant’s property by using the same for loading and 
unloading in the manner described in paragraph 6 of this 
counterclaim, and for parking cars thereon. 

10. A justifiable controversy exists between plaintiff and 
defendant with respect to the existence or non-existence of 
the aforesaid right of way and the extent thereof, and 
defendant is entitled to a declaratory judgment from this 
Court with respect to said matters. 

Wherefore, defendant demands: 

1. That this Court may enter a declaratory judgment 
declaring the rights of the plaintiff and of the defendant 
respectively in and to the westerly 16 feet of Lot 802 in 
Square 2911 owned by the defendant. 

2. That this Court may enter an order enjoining the 
plaintiff pending the final hearing of this action from using 
or permitting its agents or tenants to use said westerly 16 
feet of Lot 802 for the purpose of ingress to or egress from 
parcel 84/208 in Square 2911. 

3. That this Court may enter an order enjoining the plain¬ 
tiff pending the final hearing of this action from using or 
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permitting its agents or tenants to nse any portion of the 
property of the defendant referred to herein for the pur¬ 
pose of loading onto or unloading from Lot 807 in Square 
2911 and from parking vehicles on defendant’s said prop¬ 
erty, or for any other purpose. 

4. That at the final hearing of this action the injunctions 
herein referred to may be made permanent. 

5. That this Court may enter a final judgment declaring 
the easement referred to in this counterclaim to have been 

permanently abandoned, forfeited and extinguished. 
72 6. That this Court may award a money judgment 

against the plaintiff and in favor of the defendant 
for such damages as defendant may be found to have sus¬ 
tained as a result of the trespasses of the plaintiff herein 
referred to. 

7. That defendant may have such other, further and 
alternative relief against the plaintiff as the nature of the 
action may require and to the court may seem meet and 
proper. 

Edmund D. Campbell, 

Gbissim H. Walker, 

822 Southern Building 
Washington, D. C. 

Attorneys for Defendant . 

Douglas, Obeab & Campbell 
Of Counsel 

District of Columbia, ss: 

I, Paul M. Marriott, do solemnly swear that I am Vice- 
President of Hot Shoppes, Inc., a corporation, defendant 
in the above action, and make this affidavit for and on its 
behalf; that I have read the foregoing and annexed answer 
and counterclaim of said defendant and know the contents 
thereof, and that I verily believe the matters and things 
set forth therein to be true. 


Paul M. Marriott. 
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Subscribed and sworn to before me this 27th day of 
February, 1948. 


Jayne White Xander, 

Notary Public, D. C. 


108 


Recorded December 30, 1940 
At 12:46 P. M. 


• ####•**#* 
Defendant’s Exhibit “A”. 


No. 42611 
DEED. 

This Deed made this 27th day of December in the year 
one thousand nine hundred and forty by and between Him- 
melfarb Properties, Inc., a corporation duly organized 
under the laws of the State of Delaware, and acting pur¬ 
suant to Resolutions of its Board of Directors, party of 
the first part, and the Penn Bowling Recreation Center, Inc., 
a corporation duly organized under the laws of the State 
of Delaware, party of the second part. 

Witnesseth, that for and in consideration of the sum of 
Ten (10) Dollars, receipt whereof is hereby acknowledged, 
the said party of the first part does grant unto the said 
party of the second part, in fee simple, the following 
described land and premises, situate in the City of Wash¬ 
ington, District of Columbia and known and distinguished 
as all of Lot 803 in Square 2911, and part of Lot 800 in said 
Square, according to Plat of Survey of the Surveyor’s 
Office, District of Columbia, recorded in Survey Book 131, 
page 145, said part of said Lot 800 hereby conveyed being 
described as follows: Beginning for the same at the 
109 southeast corner of said Lot 800 in said Square 2911, 
and running thence along the southern outline of 
said Lot easterly 106.64 feet, thence at right angles to the 
left across said Lot northerly 70 feet to intersect the north¬ 
ern outline of said Lot, thence along the northern outline 
of said Lot, westerly, 106.64 feet to the western outline of 
said Lot, and thence along said western outline of said Lot, 
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southerly, 70 feet to the point of beginning, together with 
all and singular the ways, easements, rights, privileges 
and appurtenances to the same belonging or in anywise 
appertaining, and all the estate, right, title, interest, and 
claim, either at law or in equity, or otherwise however, 
of the said party of the first part, of, in, to, or out of the 
said land and premises, and the equipment and fixtures 
in and upon the premises including, without limitation, 
bowling alleys, fountain, air-conditioning apparatus, and 
furniture and furnishings. 

And the said party of the first part covenants that it will 
warrant specially the property hereby conveyed, and that 
it will execute such further assurances of said land as may 
be requisite or necessary. 

In Testimony Whereof, the said Himmelfarb Properties, 
Inc., party of the first part, hath on the 27th day of Decem¬ 
ber, A. D. 1940, caused these presents to be signed by 
Paul Himmelfarb its President attested by Albert 
110 Himmelfarb its Secretary, and its corporate seal to 
be hereunto affixed; and doth hereby appoint Paul 
Himmelfarb its true and lawful attorney in fact to acknowl¬ 
edge and deliver these presents as its act and deed. 

(Corporate Seal) Himmelfarb Properties, Inc. 

By Paul Himmelfarb, 

President. 

Attest: 

Albert Himmelfarb, 

Secretary. 

($193.05 Int. Rev. Stamps Affixed) 


District of Columbia, to wit: 

Ij Robert E. Lee, a Notary Public in and for the District 
of Columbia, do hereby certify that Paul Himm elfarb who 
is personally well known to me as the person named as 
attorney in fact in the foregoing Deed, bearing date on the 
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27th day of December, A. D. 1940, and hereto annexed, per¬ 
sonally appeared before me in said District and as attorney 
in fact aforesaid, and by virtue of the authority 
111 vested in him by said Deed acknowedged the same to 
be the act and deed of Himmelfarb Properties, Inc., 
the grantor therein. 

Given under my hand and seal this 27th day of Decem¬ 
ber, A. D. 1940. 

(Notarial Seal) Robert E. Lee, 

Notary Public. 

• •##*•••#* 

113 No. 9285 


Recorded April 8, 1938 
At 10:36 A. M. 

Defendant’s Exhibit “B”. 

DEED. 

This Deed Made this Fourth day of April in the year 
Nineteen hundred and thirty-eight by and between Clarence 
F. Norment, Jr,. Judith E. Norment Fuller, Ethel Nor- 
ment Alden and Lizzie Smith Norment, widow of Clarence 
F. Norment, deceased, all being devisees under the Will 
of said Clarence F. Norment, deceased; Marget Norment, 
wife of Clarence F. Norment, Jr., and said Clarence F. 
Norment, Jr., as Trustee under said Will, all of the Dis¬ 
trict of Columbia, parties of the first part; and Hot 
Shoppes, Inc., a corporation duly organized under the 
laws of the State of Delaware, party of the second part: 

Witnesseth, that for and in consideration of the sum 
of Ten ($10.00) Dollars, the said parties of the first part 
do grant unto the said party of the second part, in fee 
simple, the following described land and premises, with 
the improvements, easements and appurtenances there¬ 
unto belonging, situate in the District of Columbia, namely: 

Parts of Lots numbered One-A (1-A), Two-A (2-A) and 
Three-A (3-A) in a subdivision of part of a tract of land 
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called 11 Padsworth ’ ’, as per plat recorded in the Office 

114 of the Surveyor for the District of Columbia in Liber 
Levy Court at folio 24, described as follows: Begin¬ 
ning for the same point at a point 191 feet West of the inter¬ 
section of the South line of Upshur Street, as shown on plate 
of dedication recorded in said Surveyor’s Office in Liber 
County 13 at folio 83, with the Westerly line of Kansas Ave¬ 
nue, as shown on plat of dedication recorded in said Sur¬ 
veyor’s Office in Liber 68 at folio 104, and running thence 
West along the South line of Upshur Street,, 140 feet; thence 
South at right angles to said Upshur Street, 151.67 feet; 
thence East 140 feet to the Southwest corner of Lot One (1) 
in Square Twenty-nine hundred and eleven (2911), as per 
plat recorded in said Surveyor’s Office in Liber 81 at folio 
78; thence Northerly along the Westerly line of said lot, 
151.67 feet to the point of beginning. 

Subject to a perpetual right of way for all general pur¬ 
poses of ingress and egress over the following part of the 
above described land: 

Beginning for the same on the South line of Upshur Street 
distant 331 feet West of the Westerly line of Kansas Ave¬ 
nue, the same being the Northwest corner of the above 
described land, and running thence East along the South line 
of Upshur Street, 16 feet; thence South 151.67 feet; thence 
West 16 feet; thence North 151.67 feet to the point of begin- 
ing: 

115 The grade of said right of way is to be established 
within one year from the date hereof, by the party 

hereto of the second part, and when once established, can¬ 
not be changed without the consent of the parties hereto of 
the first part, or their assigns. 

To have and to hold the same unto the use of the said 
party hereto of the second part, in fee simple. 

And the parties of the first part hereby covenant to war¬ 
rant specially the property hereby conveyed, and to exe¬ 
cute such further assurances of said lands as may be 
requisite. 
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Witness their hands and seals on the day and year first 
hereinbefore written. 

Signed, sealed and delivered in 
presence of— 

J. Allen Riordon 

Clarence F. Norment, Jr. (Seal) 

In his own right, and as Trustee 
under Will of Clarence F. Norment, 
deceased. 

Judith E. Norment Fuller (Seal) 
Ethel Norment Alden (Seal) 

Lizzie Smith Norment (Seal) 
Margaret Norment (Seal) 

($21.00 Int. Rev. Stamps Affixed) 


District of Columbia, to wit : 

I, J. Allen Riordon a Notary Public in and for the 
116 said District of Columbia do hereby certify that Clar¬ 
ence F. Norment Jr., in his own right and as Trustee 
under the will of Clarence F. Norment, deceased, Judith E. 
Norment Fuller, Ethel Norment Alden, Lizzie Smith Nor¬ 
ment and Margaret Norment, parties to a certain Deed 
bearing date on the 4 day of April, A. D. 1938, and hereto 
annexed, personally appeared before me in said District, 
the said above named persons being personally well known 
to me as the persons who executed the said Deed, and 
acknowledged the same to be their act and deel. 

Given under my hand and seal, this 4 day of April A. D. 
1938. 

(Notarial Seal) J. Allen Riordan, 

Notary Public. 

• *#*#•••#• 
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Defendant’s Exhibit “C”. 

118 No. 9652 

Recorded March 28, 1941 
At 8:45 P. M. 

DEED. 

This Deed, made this Twelfth day of March in the year 
Nineteen hundred and forty-one, by and between American 
Ice Company, a body corporate, duly incorporated under 
the laws of the State of New Jersey, acting herein pur¬ 
suant to a Resolution of its Board of Directors, a duly cer¬ 
tified copy of which Resolution is hereunto annexed and 
made a part of these presents, party hereto of the first 
part; and Penn Bowling Recreation Center, Inc., a body 
corporate, duly incorporated under the laws of the State 
of Delaware, party hereto of the second part; 

Witnesseth, that for and in consideration of the sum of 
One hundred thousand ($100,000.) Dollars the said party of 
the first part, does grant unto the said party of the second 
part, in fee simple the following described land and prem¬ 
ises, with the improvements, easements and appurtenances 
thereunto belonging, situate in the District of Columbia, 
namely: Parts of Lots “I A”, “2 A”, “3 A”, “4 A” 
and “The Marsh” or “8 A” in a subdivision of the 

119 tract of land called ‘ Padsworth ’ ’ as per plat recorded 
in Liber Levy Court No. 1 folio 24 of the Records of 

the Office of the Surveyor of the District of Columbia, 
described in one parcel as follows: Beginning for the same 
on the south line of Upshur Street (formerly Richmond 
Street), as dedicated and shown on plate recorded in Liber 
County No. 13 folio 83 of the Records of the Office of the 
Surveyor of the District of Columbia, at the northwest cor¬ 
ner of the land conveyed to Lillian N. Ramey, by Deed 
recorded in Liber 5176 folio 233 of the Land Records of 
the District of Columbia, thence with said line of Upshur 
Street West to the Easterly line of the land conveyed to 
Louis C. Heitmuller by Deed recorded in Liber 1806 folio 
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168 of the aforesaid Land Records, thence with said Heit- 
muller’s Easterly line South Three (3) degrees Forty-nine 
(49) minutes Thirty (30) seconds East, Two hundred and 
ninety-seven and sixty-one hundredths (297.61) feet to the 
North line of Taylor Street as dedicated and shown on plat 
recorded in Liber No. 109 folio 39 of the aforesaid Sur¬ 
veyor’s Office Records, thence East along said Taylor 
Street Three Hundred and eighty-eight and forty-four hun¬ 
dredths (388.44) feet to the West line of said Ramey’s con¬ 
veyance, thence North along said West line Two hundred 
and ninety-seven (297) feet to the place of beginning: 

To have and to hold, the said land and premises, with 
the improvements, easements and, appurtenances 
120 unto and to the use of the said party hereto of the 
second part in fee simple. 

And the said party hereto of the first part, does hereby 
covenant to warrant specially the property hereby con¬ 
veyed, and to execute such further assurances of said land 
as may be requisite. 

In testimony whereof, on the day and year first herein¬ 
above written, the said American Ice Company has caused 
these presnts to be signed with its Corporate name by 
Charles C. Small its President, attested by Herman Jaeger 
its Secretary and its Corporate Seal to be hereunto affixed, 
and does hereby constitute and appoint Charles C. Small 
its true and lawful Attorney in fact for it and in its name 
to appear before an officer of law to take and certify 
acknowledgments of conveyances of land in the District 
of Columbia, and then and there to acknowledge and deliver 
these presents as its act and deed. 

(Corporate Seal) American Ice Company, 


By Charles C. Small, 

President. 


Attest: 

Herman Jaeger, 

Secretary. 


($110.00 Int. Rev. Stamps affixed) 
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121 At a meeting of the Board of Directors of Ameri¬ 
can Ice Company, held on the twentieth day of 

March, 1941, the following Resolution was adopted: 

“Resolved, That the President of this Corporation be 
and he is hereby authorized and directed to accept the 
offer of Penn Bowling Recreation Center, Inc., to pur¬ 
chase the following described property owned by this 
Corporation and situate in the District of Columbia, name¬ 
ly: 

Parts of Lots “1 A”, “2 A”, “3 A”, “4 A” and “The 
Marsh’’ or “8 A” in a subdivision of the tract of land 
called “Padsworth” as per plat recorded in Liber Levy 
Court No. 1 folio 24 of the Records of the Office of the 
Surveyor of the District of Columbia, described in one 
parcel as follows: Beginning for the same on the South 
line of Upshur Street (formerly Richmond Street), as 
dedicated and shown on plat recorded in Liber County 
No. 13 folio 83 of the Records of the Office of the Sur¬ 
veyor of the District of Columbia, at the Northwest corner 
of the land conveyed to Lillian N. Ramey, by Deed re¬ 
corded in Liber 5176 folio 233 of the Land Records of the 
District of Columbia thence with said line of Upshur Street 
West to the Easterly line of the land conveyed to Louis 
C. Heitmuller by Deed recorded in Liber 1806 folio 168 of 
the aforesaid Land Records, thence with said Heitmul¬ 
ler’s Easterly line South 3 degrees 49 minutes 30 

122 second East, 297.61 feet, to the North line of Tay¬ 
lor Street as dedicated and shown on plat recorded 

in Liber No. 109 folio 39 of the aforesaid Surveyor’s Office 
Records, thence East along said Taylor Street, 388.44 
feet to the West line of said Ramey’s conveyance, thence 
North along said West line 297 feet to the place of be¬ 
ginning: And that the President be and he is hereby 
authorized and directed to execute and deliver in the name 
of this corporation a Deed sufficient and adequate to 
convey the said real estate in fee simple to the said Penn 
Bowling Recreation Center, Inc., on compliance by it with 
the terms of said offer.” 
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This is to verify that the foregoing is a true copy of 
the Resolution adopted by the Board of Directors of Amer¬ 
ican Ice Company, at a meeting held on the twentieth day 
of March 1941. 

Herman Jaeger, 

(Corporate Seal) Secretary . 


State of New York 

County of New York , to wit: 

I, Frank T. Eisengrein, a Notary Public in and for the 
County and State aforesaid, do hereby certify that Charles 
C. Small who is personally well known to me to be the 
person named as Attorney in fact in the aforegoing 
123 and annexed Deed dated the twentieth day of March 
A. D. 1941, to acknowledge the same, personally 
appeared before me in the County and State aforesaid, 
and as Attorney in fact as aforesaid, and by virtue of 
the power and authority in him vested by the aforesaid 
Deed, acknowledged the same to be the act and deed of 
American Ice Company the corporation grantor therein, 
and delivered the same as such. 

Given under my hand and official seal, this 20th day 
of March, A. D. 1941. 

Frank T. Eisengrein, 

(Notarial Seal) Notary Public. 

Notary Public, Bronx County 
County’s Clerk No. 21. Register’s No. 

18-E-41 

N. Y. Co. Clerk’s No. 85, Reg. No. l-E-71 
Kings Co. Clerk’s No. 8, Reg. No. 1041 
Queens Co. Clerk’s No. 1365, Reg. No. 

4369 

Term Expires March 30, 1941 
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State of New York 

County of New York, s$: No. 95309 

I, Archibald R. Watson, County Clerk and Clerk of the 
Snpreme Court, New York County, the same being 
124 a Court of Record having by law a seal, do hereby 
certify, that Frank T. Eisengrein whose name is 
subscribed to the annexed deposition, certificate of ac¬ 
knowledgment or proof, was at the time of taking the 
same a Notary Public acting in and for said County, duly 
commissioned and sworn, and qualified to act as such; 
that he has filed in the Clerk’s office of the County of New 
York a certified copy of his appointment and qualifica¬ 
tion as a Notary Public for the County of Bronx with his 
autograph signature; that as such Notary Public he was 
duly authorized by the laws of the State of New York to 
protest notes, to take and certify depositions, to adminis¬ 
ter oaths and affirmations, to take affidavits and certify 
the acknowledgment of proof of deeds and other written 
instruments for lands, tenements and hereditaments to be 
read in evidence or recorded in this State. And further, 
that I am well acquainted with the handwriting of such 
Notary Public, or have compared the signature of such 
officer with his autograph signature filed in my office, and 
believe that the signature to the said annexed instrument 
is genuine. 

In witness whereof, I have hereunto set my hand and 
affixed the seal of the said Court and County, this 20 day 
of March 1941. 

(Court Seal) Archibald R. Watson, 

County Clerk and Clerk of the Supreme Court, 
New York County. 
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Defendant’s Exhibit “D”. 

126 No. 11668 

Recorded April 25, 1939 
At 2:31 P. M. 

DEED. 

This Deed, made this 12th day of April in the year 
Nineteen hundred and thirty-nine, by and between John 
Alden, Jr., unmarried, in his own right and as Executor 
under the last will of Ethel Norment Alden, deceased, 
Clarence F. Norment, Jr., and Margaret Norment, his 
wife, Judith E. Norment Fuller, Norment Alden, unmar¬ 
ried, and Judith E. Alden—parties hereto of the first part; 
and Himmelfarb Properties, Inc., a body corporated, duly 
incorporated under the laws of the State of Delaware, 
party hereto of the second part: 

Witnesseth, that for and in consideration of the sum 
of Silxteen Thousand and OO/lOOths ($16,000.00) Dollars 
the said parties of the first part, do grant unto the party 
of the second part, in fee simple the following described 
land and premises, with the improvements, easements and 
appurtenances thereunto belonging, situate in the Dis¬ 
trict of Columbia, namely: Part of a tract of land known 
as “Padsworth” described as follows: Beginning for the 
same at the intersection of the Westerly line of Kansas 
Avenue with the North line of the land conveyed to the 
Penn Realty Corporation and Deeded recorded in 

127 Liber 6200 folio 362 of the Land Records of the 
District of Columbia and running thence Northeast¬ 
erly along said Westerly line of Kansas Avenue Eighty- 
seven and six hundredths (87.06) feet to the South line of 
Lot one (1) in Square Twenty-nine hundred and eleven 
(2911) shown on plat recorded in Liber No. 81 folio 78 
of the Records of the Office of the Surveyor of the Dis¬ 
trict of Columbia, thence West along said South line and 
the South line of the land conveyed to Hot Shoppes, Inc., 
by Deed recorded April 8, 1938, as Instrument No. 9285 
among the said Land Records, Two hundred and forty- 
three and fourteen hundredths (243.14) feet to the West 
line of the parcel of land conveyed to Harry Wardman 
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and Thomas P. Bones by Deed recorded in Liber 5820 
folio 445 among the Land Records, thence South along 
said West line Seventy-five and thirty-three hundredths 
(75.33) feet to said North line of the land conveyed to 
Penn Realty Corporation, thence East along said North 
line One hundred and ninety-nine and forty-nine hun¬ 
dredths (199.49) feet to the place of beginning: 

Together with a perpetual right of way for general pur¬ 
poses of ingress and egress over the following part of 
said tract of land known as “Padsworth”, described as 
follows: Beginning for the same on the South line of Up¬ 
shur Street, distant Three hundred and thirty-one (331) 
feet west of the Westerly line of Kansas Avenue, 
128 and running thence East along the South line of 
Upshur Street Sixteen (16) feet, thence South One 
hundred and Fifty-one and sixty-seven hundredths (151.67) 
feet, thence West Sixteen (16) feet, thence North One hun¬ 
dred and Fifty-one and sixty-seven hundredths (151.67) 
feet to the place of beginning. 

To Have and to Hold the same, unto and to the use of 
the said party hereto of the second part, in fee simple, 

And the said parties hereto of the first part, do hereby 
covenant to warrant specially the property hereby con¬ 
veyed and to execute such further assurances of said land 
as may be requisite. 

Witness their hands and seals on the day and year first 
hereinbefore written. 

Signed, sealed and delivered in the presence of— 

J. Allen Riobdan 
for all. 

John Alden, Jb. (Seal) 

In His own right and as Executor 
under the last will of Ethel Nor- 


ment Allen deceased . 

Clabence F. Nobment, Jb. (Seal) 

Mabgabet Nobment (Seal) 

Judith E. Nobment Fuller (Seal) 

Nobman Alden (Seal) 

Judith E. Alden (Seal) 

($16.00 Int. Rev. Stamps Affixed) 
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129 District of Columbia, to wit: 

I, J. Allen Riordon, a Notary Public in and for the 
said District do hereby certify that John Alden, Jr., un¬ 
married, in his own right and as Executor under the last 
will of Ethel Norment Alden, deceased, Clarence F. Nor- 
ment, Jr., and Margaret Norment, his wife, Judith E. 
Norment Fuller, Norment Alden, unmarried and Judith E. 
Alden, parties to a certain Deed bearing date on the 12th 
day of April A. D. 1939, and hereunto annexed, personally 
appeared before me in said District, the said John Alden, 
Jr., unmarried, in his own right and as Executor under 
the last will of Ethel Norment Alden, deceased, Clarence 
F. Norment, Jr., and and Margaret Norment, his wife, 
Judith E. Norment Fuller, Norment Alden, unmarried and 
Judith E. Alden, being personally well known to me as 
the persons who executed the said Deed and acknowledged 
the same to be their act and deed. 

Given under my hand and seal this 12th day of April, 
A. D. 1939. 

J. Allen Riordon, 

(Notarial Seal) Notary Public. 


73 Filed Mar 9 1948 

Answer to Counterclaim. 

For answer to the defendant’s counterclaim, the plain¬ 
tiff states as follows: 

1. It admits paragraph one of the counterclaim. 

2. The plaintiff admits the conveyances and the creation 
of the right of way alleged by paragraph two, but states 
specifically that the same was for all general purposes, 
and passed to the plaintiff with the conveyance to it of 
the remainder of the lot; that the grantors never intended 
that the said right of way be restricted in awy manner y 
nor in the manner now attempted by the defendant herein, 
and the defendant’s action has irreparably interfered with 
the plaintiff’s use as was never intended. 
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3. The plaintiff admits paragraph three except the last 
five lines thereof, bnt to the contrary states that no in¬ 
tention, restriction nor reservation has been manifest by 
the record or otherwise, but to the contrary this plaintiff 
states that the general use of the right of way does not 
limit the same to the narrow construction placed thereon 
by the defendant. 

4. This plaintiff admits the averments of fact concerning 
the conveyances mentioned in this paragraph but denies 
the defendants conclusion, and the defendant’s action re- 
stricts the plaintiff’s normal use of all its property includ¬ 
ing lot 803. That now by combination of all of the prop¬ 
erty said lot 803 has lost its identity as a separate lot and 
has merged with the larger lot. The defendant’s action 
has resulted in a conclusion never intended by the deeds 
and has restricted the plaintiff in its use of what was former 
lot 803. 

5. This plaintiff admits paragraph five, and states that 
the purpose thereof was to prevent the erosion of the north¬ 
erly part of lot 803, but it denies that it raised the grade 
of the land adjacent to that of the defendant; that the 
grade of the plaintiff’s lot formerly lot 802 was higher 
than the rear line of the defendant’s land, and to prevent 
the ground from sliding into the defendant’s driveway it 

constructed the wall, but not with any intention of 
74 affecting or intending to affect its general use of 
the right of way or create any impediment thereon. 

6. This plaintiff expressly denies paragraph six of the 
counterclaim, and says that if the defendant attempted to 
use the right of way other than existed before construction 
of the six posts and the wall, the same would result in a 
trespass over the northerly part of the plaintiff’s former 
lot 803. The plaintiff denies any use by permission of the 
defendant but says at all times it sought and did use the 
right of way as was given it by the conveyances of the land 
to it, and the defendant’s action constitutes an unlawful 
interference with its rights. This plaintiff denies any 
attempt to secure any permission or never required or re- 
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quested it, but at all times acted and used the right of 
way as permitted by the deed to it, and the intention of 
the parties common grantor. 

7. This plaintiff expressly denies paragraph seven, but 
says that it used the right of way similarly for some time, 
and the defendant has taken the law into its own hands 
without seeking to determine the validity of its claims; 
that the plaintiff has always used the right of way and 
requires its use as means of general ingress and egress 
to and from its property all of which is now constituted 
as one lot. 

8. This defendant denies paragraph eight, but to the 
contrary says it leased space to said McMahon Chevrolet 
Company in the building which occupies part of lot 807 
formerly 803, and the defendant’s action has now inter¬ 
fered with the plaintiff as well as those who holds under 
and through it; that the said Chevrolet Company being a 
tenant and occupant of part of the building occupying 
former lot 803 is entitled to free and unrestricted use of 
the right of way as a party claiming by, through and under 
the plaintiff whose deed carried with it the general use of 
said right of way. 

10. This plaintiff denies that Paul Hinxmelfarb is the 
representative or its agent or officer; this plaintiff being 
entitled under the conveyances to the unrestricted use of 
the right of way. 

11. This plaintiff denies paragraph eleven. 

Further answering the defendant’s counterclaim, this 
plaintiff expressly denies any improper use of the 
75 right of way or that it parks trucks or other vehicles 
in the driveway, but to the contrary states that the 
defendant’s trucks and vehicles do park therein as shown 
by the phtographs taken by the defendant; this plaintiff 
denies that it uses the right of way in any manner not 
allowed to it or which interferes with the defendant’s 
trucks, except as that which would normally result in its 
lawful use. 

This plaintiff says that any wall installed must neces- 
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sarily rest in the right of way, which residence is against 
the language of the instrument creating the same, and 
which the defendant has unlawfully exercised without right. 

This plaintiff further says that it believes, upon infor¬ 
mation, that the wall erected not only rests in the bed of 
the right of way but is also a trespass upon the land of 
this plaintiff, and creates an unnatural barrier and was 
never intended by the common grantor, or such restriction 
placed thereon. 

Wherefore the plaintiff prays for its original prayers and 
that the counterclaim be dismissed. 


i 


District of Columbia, ss: 


Herman Miller, 
Attorney for Plaintiff , 
800 H Street N. W. 


P. B. Blocker first being duly sworn deposes and says 
he is the duly authorized agent of the plaintiff, and that 
the facts and matters above set forth are true to the best 
of his knowledge and belief. 

P. B. Blocker. 


Subscribed and sworn to before me this 9th day of 
March 1948. 


Doris C. Meese, 

Deputy Cleric. 


76 Filed Mar 17 1948 

Motion for Summary Judgment. 

Defendant moves the court for a summary judgment in 
its favor, providing for the following: 

1. Dismissal of plaintiff’s complaint. 

2. Declaratory judgment declaring that the right of 
way over the westerly 16 feet of Tax Lot 802 in Square 2911 
reserved in the deed annexed as Exhibit “B” to defend¬ 
ant’s answer and counterclaim has been permanently for¬ 
feited and extinguished by abandonment. 
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3. A permanent injunction against the plaintiff from 
using or permitting its agents or tenants to use said former 
right of way for any purposes whatsoever. 

The grounds of the foregoing motion are as follows: 

1. The facts set forth in the answer and counterclaim 

of the defendant and the affidavits of Milton A. Barlow (2), 
John Burgess, Emil Miller, Clyde Carter, Lloyd A. Hub¬ 
bard and Harold Curtis, filed herein. * 

2. The admissions made in plaintiff’s answer to defend¬ 

ant’s counterclaim. 

77 3. There is no genuine issue between plaintiff and 
defendant as to any material fact and defendant is 

entitled to judgment as a matter of law. 

Edmund D. Campbell, 
Grissim H. Walker, 

822 Southern Building 
Washington, D. C. 
Attorneys for Defendant. 

78 Filed Mar 17 1948 

Memorandum of Points and Authorities in Support of De¬ 
fendant’s Motion for Summary Judgment. 

1. Defendant adopts by reference the memorandum 
hereto filed on its behalf in opposition to plaintiff’s motion 
for preliminary injunction and in defense of defendant’s 
motion for preliminary injunction. 

2. It appears that there are no material facts on which 
substantial controversy exists. 

3. Defendant is entitled to summary judgment, as a mat¬ 
ter of law, pursuant to Rule 56 of the Federal Rules of Civil 
Procedure. 

Edmund D. Campbell, 
Grissim H. Walker, 

822 Southern Building 
Washington, D. C. 
Attorneys for Defendant. 

• ••••••••• 
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79 Filed Mar 17 1948 

Affidavit of Milton A. Barlow in Support of Defendant’s 
Motion for Summary Judgment. 

District of Columbia, ss: 

I, Milton A. Barlow, having been first duly sworn on oath 
depose and say: I am Secretary and Treasurer of the 
defendant and have been in the employ of the defendant 
since the year 1941. The defendant has its central office 
and commissary located in a building which it has erected 
on Lot 802 in Square 2911 in the District of Columbia owned 
by it. My own offices are located in said building. 

This affidavit is supplemental to a former affidavit made 
by me on the 27th day of February, 1948, now on file in 
this action. 

Near the front end of the bowling alley building of the 
plaintiff erected on Lot 807 in Square 2911, i. e., within 
twenty feet of the Taylor Street entrance of said building, 
there is located a soda fountain and luncheonette which is 
operated for the convenience of patrons of the bowling 
alley. Said soda fountain is located entirely on what was 
formerly known as tax lot 800 in said square. Trash and 
garbage from said soda fountain are dumped in cans on 
plaintiff’s property immediately to the rear of plaintiff’s 
building and adjacent to the property of the defend- 

80 ant. From there the trash and garbage are removed 
once a week over the driveway of the defendant on 

Tax Lot 802. The trash is loaded on a truck which comes 
to collect the same and which parks on defendant’s property 
while the trash is being collected. The truck in collecting 
the trash never goes on the property of the plaintiff for 
this purpose. 

The truck used by District Wholesale Drug Company, 
which is shown in photograph No. “3” annexed to the 
affidavit of John Burgess, was being used for delivery of 
materials to plaintiff’s building for use in the aforesaid 
soda fountain. I have been informed by Mr. I. Herbst, 
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Comptroller of District Wholesale Drug Company, that said 
company delivered fountain syrup to plaintiff by this means 
and that a delivery to the plaintiff’s said bowling alley 
building was made on February 16,1948, the date on which 
said picture was taken. 

M. A. Barlow. 


Subscribed and sworn to before me this 17th day of 
March, 1948. 


Jayne White Xander, 

Notary Public, D. C. 


My commission expires 10/14/51. 
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Filed Mar 17 1948 


Affidavit of Emil Miller in Support of Defendant’s Motion 

for Summary Judgment. 

District of Columbia, ss: 

I, Emil Miller, having been first duly sworn on oath 
depose and say that I am employed in the Shipping and 
Receiving Department of the defendant and work in the 
commissary building of the defendant located on Lot 802 
in Square 2911 in the District of Columbia. 

Near the front end of the bowling alley building of 
plaintiff erected on Lot 807 in Square 2911, i.e., within 
twenty feet of the Taylor Street entrance of said building, 
there is located a soda fountain and luncheonette which 
is operated for the convenience of patrons of the bowling 
alley. Said soda fountain is located entirely on what was 
formerly known as Tax Lot 800 in said square. Trash 
and garbage from said soda fountain are dumped in cans 
on plaintiff’s property immediately to the rear of plain- 
itff’s building and adjacent to the property of the defend¬ 
ant. From there the trash and garbage are removed once 
a week over the driveway of defendant on Tax Lot 802. 
The trash is loaded on a truck which comes to collect the 
same and which parks on defendant’s property while the 
trash is being collected. The truck in collecting said trash 
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82 never goes on the property of the plaintiff for this 
purpose. 

On March 13, 1948, John Green, the regular trash col¬ 
lector for plaintiff’s bowling alley building, made his usual 
weekly collection of trash by the above mentioned means. 

Emil Miller. 

Subscribed and sworn to before me this 17th day of 
March, 1948. 

Jayne White Xandeb, 

Notary Public, D. C. 

My commission expires 10/14/51. 


83 Filed Mar 17 1948 

Affidavit. 

State of Virginia 

County of Arlington, ss: 

I, Clyde Carter, being first duly sworn do hereby certify 
that I am an employee of Griffith Consumers and that dur¬ 
ing the past 30 months I have made approximately 15 oil 
deliveries to the Penn Bowling & Recreation Center, 1207 
Taylor Street, N. W., Washington, D. C., and that an aver¬ 
age of approximately 1200 gallons of oil were delivered 
each time, and that these deliveries were made in the fol¬ 
lowing manner: 

By entering from Upshur Street and driving down the 
driveway alongside the Hot Shoppe Commissary to the rear 
of the Penn Bowling Building and parking on the concrete 
surface adjacent to the retaining wall of the Penn Bowling 
Building. The oil was then discharged to the Penn Bowl¬ 
ing tanks through an outlet at the rear of the Penn Bowl¬ 
ing Building. Approximately 20 minutes are required 
each time to discharge the oil. 


Clyde Carter. 
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Subscribed and sworn to before me this 15th day of 
March, 1948. 

V. E. Thompson, 

Notary Public. 

Com. expires Dec. 12, 1949. 

• •****•##• 

84 Filed Mar 17 1948 

Affidavit. 

County of Arlington, 

State of Virginia, ss. 

I, Lloyd A. Hubbard, being first duly sworn, do hereby 
certify that I am employee of Griffth Consumers’ and that 
during the years 1941 to date I have made approximately 
12 oil deliveries to the Penn Bowling & Recreation Center, 
1207 Taylor Street, N. W., Washington, D. C., and that an 
average of approximately 1200 gallons af oil were delivered 
each time, and that these deliveries were made in the fol¬ 
lowing manner: 

By entering from Upshur Street and driving down the 
driveway alongside the Hot Shoppe Commissary to the rear 
of the Penn Bowling Building and parking on the concrete 
surface adjacent to the retaining wall of the Penn Bowling 
Building. The oil was then dischargd to the Penn Bowling 
tanks through an outlet at the rear of the Penn Bowling 
Building. Approximately 20 minutes are required each 
time to discharge the oil. 

Lloyd A. Hubbard. 


Subscribed and sworn to before me this 15th day of 
March, 1948. 


V. E. Thompson, 

Notary Public. 


Commission expires Dec. 12, 1949. 



85 Filed Mar. 17,1948. 

Affidavit of Harold Curtis in Support of Defendant’s 
Motion for Summary Judgment. 

District of Columbia, ss : 

I, Harold Curtis, having been first duly sworn on oath 
deposes and say that I am employed as director of procure¬ 
ment for the defendant and have an office in its commissary 
building located on Lot 802 in Square 2911 in the District 
of Columbia. 

On March 12, 1948, I talked with Mr. Handleman of 
Standard Cigar & Tobacco Company, which from time to 
time makes deliveries of Coca Cola, cigars, cigarettes and 
other fountain supplies for use in plaintiff’s soda fountain 
and luncheonette located in the front portion of plaintiff’s 
bowlin galley building on Tax Lot 807 in Square 2911. Mr. 
Handleman advised me that from time to time the Standard 
Cigar & Tobacco Company made deliveries of fountain 
supplies to the rear of the aforesaid bowling alley building 
owned by plaintiff by means of the use of the driveway 
located on the westerly side of defendant’s property known 
as Lot 802 in Square 2911. The truck making such de¬ 
liveries would park on the rear of defendant’s afore- 

86 said property and the supplies would then be un¬ 
loaded from the truck while so parked and trans¬ 
ported to plaintiff’s building. 

Harold C. Curtis. 


Subscribed and sworn to before me this 17th day of 
March 1948. 


Jayne White Xander, 

Notary Public , D. C. 


My commission expires 10/14/51. 
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87 Filed Apr. 7, 1948. 

Points and Authorities in Opposition to Defendant’s 
Motion for Judgment. 

1. The plaintiff says the defendant is not entitled to sum¬ 
mary judgment in that the pleadings and the affidavits show 
there is a genuine issue of fact which cannot be resolved 
by motion. 

The pleadings and the argument of counsel conclusively 
show that the defendant has impaired the plaintiff’s right 
of way by placing in part thereof a wall and posts never 
contemplated by the original grants and creation of the said 
right of way. We contend that if the defendant can erect 
a right of way anywhere in the right of way, then the unre¬ 
stricted right in favor of the dominant tenant can be de¬ 
stroyed, at will, by the burdened lot. 

2. In answer to the defendant’s request declaring the 
entire right of way destroyed in and against the plaintiff, 
this plaintiff says that the affidavits show, and there is no 
contradiction, that the defendant is now estopped for the 
defendant has permitted the use of the right of way, as 
now exists and as is now used by the plaintiff for a con¬ 
siderable length of time, during which the defendant well 
knowing the facts and that the plaintiff had erected one 
building on the property continued the right in the plaintiff 
to use the same. In addition, the defendant not only is 
estopped, but any claim now made has been waived. The 
destruction of the right of way as requested will irrepar¬ 
ably injure the plaintiff in that the building so erected was 
erected to permit the services appurtenant thereto to be 
made in the rear over the right of way. That as the 
defendant’s affidavits show, the delivery of oil to the plain¬ 
tiff’s building is by and through this right of way. The 
defendant permitted the erection and the continued use 
by the plaintiff in such fashion for the time as appears in 
the plaintiff’s attached affidavit that it would now, after 
such time, be inequitable to bar the use for the reasons 
alleged by the defendant. 
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88 3. The defendant itself recognized the plaintiff’s 
right to use the right of way for the benefit of the 

bowling alley when it secured a lease from the plaintiff 
of the lot which now occupies the building used by McMahon 
Chevrolet Company. The affidavit hereto attached shows 
that the building housing the bowling alley has been erected 
some time ago; that the entry for furnishing oil is required 
in the use of the right of way; that the plaintiff’s building 
was constructed relying upon its unrestricted right to use 
the right of way; that the defendant, its officers and em¬ 
ployees well know of such construction and did not make 
any objection thereto, and permitted the same to proceed; 
all of which now operates to estop the defendant from 
barring the right of way, and constitutes a waiver of its 
right to claim the loss of the right of way by the plaintiff. 

4. Reference is hereby made to the affidavit of B. B. 
Blocher reciting the facts above stated. 

Herman Miller, 

Attorney for the Cross-Defendant and Plaintiff, 

800 H Street N. W. 

89 Filed Apr. 7,1948. 

Affidavit of B. P. Blocker. 

District of Columbia, ss : 

B. B. Blocher, first being duly sworn, on oath deposes 
and says that he is the duly authorized agent of the plaintiff 
herein and he has knowledge of the facts and matters 
herein, and states as follows: 

That upon the plaintiff obtaining the dominant lot, to¬ 
gether with the lot facing on Taylor Street, the plaintiff 
thereupon constructed the Bowling Building; that said 
building was completed on or about the 10th day of May, 
1940, and since that time has been constantly, regularly and 
consistently using the entire premises openly, visibly and 
in the same manner at all times, and until the filing of the 
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defendant’s answer and counterclaim, the defendant never 
barred the plaintiff’s use of the right of way in favor of the 
lot upon which the rear of the bowling alley building is 
erected. 

That on or about May 1st, 1944, the plaintiff rented to the 
defendant the then vacant land which is now occupied by the 
building leased to McMahon Company, and the defendant 
used the right of way for purposes ingress and egress to 
and from said vacant lot, which the defendant now objects 
to, and the use thereof. 

That when the building was erected the construction 
visibly show’ed that the building housing the bowling alley 
would be constructed in such a manner that would require 
the rear therefor for service, and that in such connection 
the facility of the right of way would have to be used as 
there would be no other means of ingress and egress for 
such service; that the platform for the deliveries, for the 
furnishing of oil for heating purposes were so constructed 
as to require such right of way, and such construction was 
apparent to all persons including the defendant, its officers, 
agents and employees, and during all of the time of con¬ 
struction, and at no time, until the filing of the answer 
90 and the serving of a letter just shortly prior thereto, 
did the defendant ever object to the use made by the 
plaintiff of the right of way; that the plaintiff’s use thereof 
has been no different since the completion of its building. 

During the construction of the building, although the 
defendant knew, or should have known the manner which 
the services and facilities for the said building was to be 
used was over and through the said right of way the de¬ 
fendant never made any complaint or objection thereto. 

This affiant further says that if the said right of way is 
barred to the plaintiff in the operation of its building hous¬ 
ing the bowling alley a great hardship will result in that 
the building was so constructed to permit the servicing of 
the building through the right of way, and the loss thereof 
to the plaintiff will require many, large and expensive 
alterations of the plaintiff’s said building. 
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This affiant is advised by counsel that the circumstances 
which now exist, and the use by the plaintiff from the time 
of the completion of the building, that the defendant is 
(1) now estopped from objecting to the plaintiff’s use of 
the right of way and (2) that the plaintiff’s use for the pe¬ 
riod aforesaid has worked a waiver by the defendant and 
(3) the defendant is guilty of laches in not objecting prior 
to the institution of this action by the plaintiff. 


B. B. Blocher. 

Subscribed and sworn to before me this 6th day of April, 
1948. 

William I. Barbour, 

Notary Public , D. C. 


91 Filed Jan. 8, 1948. 

Order Sustaining Defendant’s Motion for Summary 

Judgment. 

This action came on to be heard on motion of the defend¬ 
ant for a summary judgment pursuant to Rule 56 of the 
Federal Rules of Civil Procedure, and the Court having 
considered the pleadings in the action, the affidavits of 
Milton A. Barlow and John Burgess annexed to the de¬ 
defendant’s answer and counterclaim, and of Emil Miller, 
Clyde Carter, Lloyd A. Hubbard and Harold Curtis in sup¬ 
port of the motion, and the affidavit of B. P. Blocker in 
opposition thereto, and the photographs annexed to the 
affidavit of John Burgess; having heard oral argument; 
having found that there is no genuine issue as to any ma¬ 
terial fact and no controversial question of fact to be sub¬ 
mitted to the trial court; and having concluded that the 
right of way over the westerly 16 feet of Tax Lot 862 in 
Square 2911 of the District of Columbia reserved in the 
deed annexed as Exhibit “B” to defendant’s answer and 
counterclaim has been permanently forfeited and extin¬ 
guished by abandonment as a matter of law, and that the 
defendant is entitled to judgment as a matter of law; it is 
this 8th day of June, 1948, 
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Ordered, Adjudged and Decreed as follows: 


1. The right of way formerly existing over the westerly 

16 feet of Tax Lot 802 in Square 2911 which was 
92 reserved in the deed annexed in Exhibit “B” to 
defendant’s answer and counterclaim and recorded 
among the Land Records of the District of Columbia in 
Liber 7214 at folio 319, is hereby declared to be extinguished. 

2. The plaintiff, its successors and assigns, are hereby 
permanently enjoined from using or permitting their agents 
or tenants to use said formerly existing right of way. 

3. The plaintiff’s complaint be and it is hereby dismissed 
with prejudice and with costs against the plaintiff. 


Signed 

Herman Miller, 
Attorney for Plaintiff, 
800 H St. N. W. 

• • • • # 


F. Dickinson Letts, 

Justice. 


# # # # • 
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- Praecipe. 

Filed July 7, 1948. 

The Clerk of said Court will please enter the appearances 
of James C. Wilkes and George A. Glasgow as attorneys 
for the plaintiff in the above-captioned action. 

James C. Wilkes, 

George A. Glasgow, 

Attorneys for Plaintiff, 

501 Tower Building. 

#*###****• 

95 Filed July 7, 1948. 

Notice of Appeal 

Notice is hereby given this 7th day of July, 1948, that the 
plaintiff in the above-entitled action, Penn Bowling Recre- 
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action Center, Inc., a corporation, hereby appeals to the 
United States Court of Appeals for the District of Columbia 
from the judgment of this Court entered on the 8th day of 
June, 1948, in favor of the defendant, Hot Shoppes, Inc., a 
corporation against said Penn Bowling Recreation Center, 
Inc., a corporation. 

James C. Wilkes, 

Attorney for Plaintiff, 

501 Tower Building, 
Washington, D. C. 
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Cost Bond on Appeal 

Filed July 8, 1948. 

Penn Bowling Recreation Center, Inc., appellant herein 
and The Aetna Casualty & Surety Co., surety, appearing 
and submitting to the jurisdiction of the Court, hereby 
undertake for themselves and each of them, their and each 
of their heirs, executors, administrators, successors and 
assigns, to make good all taxable costs and charges, not 
exceeding the sum of two hundred fifty dollars, that the 
appellee may be put to or allowed if the appeal is dismissed 
or the judgment affirmed, or such costs as the appellate 
court may award if the judgment is modified. 

The said surety hereon hereby irrevocably appoints the 
clerk of this Court as plaintiffs agent upon whom any 
papers affecting its liability on this undertaking may be 
served. 

Signed, sealed, and delivered this 7th day of July, 1948. 

Penn Bowling Recreation Center, Inc. 

By B. B. Blocker. 

The Aetna Casualty & Surety Co. 

By Eugene Fields, 

Attorney in Fact. 
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Surety and amount approved July 8th, 1948. 

Surety holds authority from Secretary of Treasury to do 
business in D. C. and has a process agent therein. 

Harry M. Hull, Clerk. 

By W. A. Yates, Deputy Clerk. 

97 Filed July 16, 1948. 

Motion for Leave to Use Original Exhibits in Connection 

With Appeal. 

Comes now the plaintiff in the above-entitled action, by 
its attorneys and moves the Court for leave to use such of 
the original exhibits filed herein as may be designated for 
use in connection with the appeal. 

Wilkes, McGarraghy & Artis. 

By George A. Glasgow, 

501 Tower Building, 
Washington, D. C. 
Attorneys for Plaintiff. 

• ••••••••• 

98 Filed July 20, 1948. 

Order Anthorizing Use of Original Exhibits in Connection 

With Appeal 

Upon consideration of the motion filed herein for permis¬ 
sion to use such of the original exhibits filed herein as may 
be designated on appeal, it is, by the Court, this 20th day 
of July, 1946. 

Ordered: That leave is hereby given to use such of the 
original exhibits filed herein in connection with the apepal 
as may be designated by the parties hereto. 

Jas. W. Morris, 

Justice. 

I consent: 

Edmund D. Campbell, 

Attorney for Defendant. 

• ••••••••• 
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Excerpts from Proceedings of March 9, 1948. 

23 Now the suit having been brought by the plaintiff, 
the defendant files a conterclaim, and the defendant 

says, and I wish to argue very seriously to Your Honor that 
the plaintiff is not entitled to any further use whatever of 
this easement under the present circumstances, and I think 
the law is clearly well settled on that proposition that we 
are entitled to an injunction restraining the plaintiff from 
further use of that right-of-way for the purposes of ingress 
and egress from Lot 807 in the manner in which he now 
attempts to use it. 

The basis of that argument is this: We concede that the 
plaintiff had a right to use the easement of 803, which was 
that strip along the Norment Estate, but we say to Your 
Honor that when the plaintiff constructed a building not 
only on Lot 803 but on an additional piece of property, this 
bowling alley which covers all of 807 except that 10 feet 
which he uses, as we allege, and after that he uses 

24 that 803 for serving not only that building but the 
entire property. 

The Court: Would he still have the right to use it for 
803? 

Mr. Campbell: Yes, sir, if he did it within the terms of 
the easement. We say he has forfeited, at least temporarily 
forfeited, the right to use it for that building. 


The Court: Is it one building? 

Mr. Campbell: It is one building which covers the 
25 two lots. 

The Court: 84 over- 

Mr. Campbell: No, if Your Honor will turn to Exhibit H. 
The Court: Yes. 

Mr.Campbell: Your Honor will see Lot 807 on which there 
is a building constructed as shown by the double mark. 
Now, that is the bowling alley here owned by the plaintiff, 
serviced by his right-of-way coming to within 10 feet of 



51 


the defendants line. The McMahon Chevrolet property 
is on 84/208. 

The Court: Whereabouts is this? You have Parcel 
84/208- 

Mr. Campbell: Mr. Miller consents I may show this plat 
to Your Honor, which shows it in detail. The pink prop¬ 
erty, Your Honor, is property owned by the Hot Shoppes. 
This gTay property is the Penn Bowling building which 
comes to within 10 feet of that line. That line shows within 
10 feet of the Hop Shoppes property. Now, off to the right 
in the yellow property on the south is the McMahon Chevro¬ 
let building on Parcel 84/208, which was never any part of 
the dominant easement. 

Now, my point is that the McMahon Chevrolet Company 
have no conceivable right to use the easement for that 
property, but my point is on Lot 807 that the plaintiff, hav¬ 
ing constructed a building which covers not only Lot 

26 805 which was the original dominant easement, but 
Lot 802, which was the property owned formerly by 

the Penn Oil Company, and that appears from defendant’s 
exhibits G and H, it covers both properties. 

But I would like to point out still another reason why 
we claim the easement has been abandoned in law for the 
purpose for which it is mentioned, for the purpose for 
which it is used, and another reason why we are entitled 
to this particular injunction and that is this, Your Honor: 
The language of the easement which is permitted, and which 
appears on page 2 of the answer, if I may read the lan¬ 
guage of it: 

27 “Subject to a perpetual right-of-way for all gen¬ 
eral purposes of ingress and egress over the follow¬ 
ing part of the above-described land”—and that is the 
16-foot portion. 

“Subject to a perpetual right of way for all general pur¬ 
poses of ingress and egress over the following part of the 
above-described land”—and, of course, that means trucks, 
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that is what general purposes mean, 16 feet, but it also 
means just what it says, “ingress and egress.” 

Now this plaintiff by his conduct, Your Honor, by con¬ 
structing a building to within 10 feet of the right-of-way, 
and by the establishment, regardless of whoever establishes 
it, of this concrete wall which appears there and which pre¬ 
vents driving through from one property to another, 
which still exists as Your Honor will see, from one part 
to the other; the difference in grade prevents driving 
through from one property to another, and in fact the 
building itself prevents driving through one property to 
another and indicates, as set forth in the memorandum, that 
acts on the part of the plaintiff constitutes an abandonment, 
either permanent or temporary, and we need not now argue 
as to the abandonment of the right-of-way which entitles 
plaintiff to an injunction for use in the manner which plain¬ 
tiff now seeks to use it. 

28 What happens is this, as shown clearly by Ex¬ 
hibit 3: This truck is a truck of the District Whole¬ 
sale Drug Company, and is servicing not Hot Shoppes but 
is being backed up on the right-of-way and parked on our 
property, if the Court please, our client’s property, from 
which it is unloaded on to the plaintiff’s property. Now, 
that is not ingress and egress, that is parking, and using 
our property not for the purpose of driving through but 
for the purpose of coming up to our line entirely, never 
getting on their land but entirely on our land for the pur¬ 
pose of loading and unloading, and the courts have said, 
and I have several cases on that, which say that that cannot 
be done on a right-of-way for ingress and egress. 


Excerpts from Proceedings of April 27, 1948. 

37 Mr. Campbell: This matter has already been heard 
by Your Honor on opposing motions for preliminary 
injunction. If I may, I should like, very, very briefly, to re¬ 
fresh Your Honor’s recollection, unless Your Honor already 
recalls the case in detail 
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Exhibits F, G and H show the relative positions of the 
properties. Plaintiff sued to restrain the defendant from 
putting up a fence blocking off certain use of an easement 
with regard to property which had been afterward acquired. 
The defendant’s counterclaim seeks a complete forfeiture of 
the easement, due to the fact that the dominant tenement 
has been expanded by addition of an additional lot on which 
a big bowling alley building has been constructed. 

The defendant, Hot Shoppes, as Your Honor will recall, 
showed that this building came within ten feet of the 
boundary line of the Hot Shoppes’ property and that, as 
the pictures show, there was a wall some twenty-two inches 
high surmounted by eighteen-inch spikes, which prevented 
use of the driveway all the way through, and that the prac¬ 
tice of the plaintiff was to use the portion of the right of 
way, or the right of way of the Hot Shoppes’ property, 
for the purpose of parking vehicles and loading and un¬ 
loading onto the plaintiff’s property, for delivery of 
38 oil, for the removal of trash and garbage, and for 
delivery of other products. 

When the matter came on before Your Honor on the mo¬ 
tions for preliminary injunction, I believe Mr. Miller indi¬ 
cated that that was not the use being made of the property. 
In the motion for summary judgment, in which we seek for¬ 
feiture of the easement for nonuse or abandonment, we have 
a number of affidavits showing that that is the only use 
which has been made of the easement—that is, driving cars 
up to the back of the Hot Shoppes’ property, parking them 
there, and unloading onto the other property, and not for 
ingress and egress. 

The Court: Are those affidavits controverted? 

> 

Mr. Campbell: These are not controverted by the plain¬ 
tiff—and, as a matter of fact, the plaintiff has himself filed 
an affidavit—one of the representatives of the plaintiff— 
in which he states that that is the use which was being made 
of it, and relies, or seeks to rely, upon the doctrine of 
estoppel. Plaintiff says that the defendant knew that this 
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building was being constructed and that we made no ob¬ 
jection to the construction of it, knowing full well that that 
would have to be the use made of the easement, if any use 
was made of it, and that by so doing we have created, in 
effect, an easement. 

Our argument with regard to that is, first, that an ease¬ 
ment is not created by an estoppel, certainly, in the ab¬ 
sence of some affirmative charge that we have misled, 

39 shall we say, the plaintiff in some action. There is 
no allegation of any misleading. There is no allega¬ 
tion that the easement was ever used in any manner prior 
to the construction of the building on the property. So 
there has been no evidence whatever or no affidavit or no 
basis whatever on which a claim of any possible estoppel 
could be heard. 

Furthermore, as Your Honor may recall, the Penn Bowl¬ 
ing Alley, shortly after its acquisition of the addition to 
the dominant tenement, acquired a big property over on the 
side, parcel 84/208, a huge parcel on ahe side, which gives 
ample room for ingress and egress to the rear of the build¬ 
ing, so there was no reason for the defendant to assume that 
that was not the use which the plaintiff intended to make 
of the building after it was constructed. It is true, Your 
Honor, that after the building was constructed, the defend¬ 
ant did permit temporary use, or permitted the use which 
has been referred to, for several years, of driving up, 
parking, and unloading. But that is not an act on which 
estoppel can be based. That, of course, could only ripen 
into an easement after the prescriptive period, and in effect 
it could only be a temporary license for a use beyond the 
use created by the easement. 

So we ask Your Honor for summary judgment based upon 
uncontroverted facts—and they are completely uncontro¬ 
verted as far as the use of the property is concerned—in 
fact, completely uncontroverted, in so far as I have 

40 stated the facts to Your Honor. We ask Your Honor 
for summary judgment declaring the rights of the 

parties, based upon pleadings which are uncontroverted. 
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to the effct that by the conduct of this plaintiff he has 
evidenced an abandonment of the easement for the purpose 
for which it was created. 


41 In earnestness, we argue to Your Honor that the 
construction of this permanent, big two-story brick 
building over the entire property, over the dominant estate 
and an additional estate, coming to within ten feet of the 
property line, and making it impossible to use that right-of- 
way for ingress and egress, and the continuance of that for 
a number of years, coupled with the fact that the owner of 
the dominant tenement has an adjacent property, on the 
side, which is available for use, as shown by the map, indi¬ 
cate an abandonment of the easement in the manner in which 
it was created; that that operates as a forfeiture of it; and 
that we are entitled to summary judgment on the pleadings, 
declaring those facts. 


43 The Court: May I ask this question: When was 
this adjacent property acquired with relation to the 

construction of the building? 

Mr. Miller: I think either immediately prior or one or 
two years prior to the construction. 

The Court: It was acquired sometime prior? 

Mr. Miller: Yes. I think it was 1939. They were vacant 
lots. 

The Court: I was wondering whether it was before or 
afterward. 

44 Mr. Miller: Oh, the lots which were joined were, of 
course, acquired before the construction of the build¬ 
ing. In other words, they had to acquire all the lots. Then 
they constructed the building in 1940. 

• •«*•••••• 

I might say this: I am fully well convinced—and Your 
Honor probably is—that he had a right to bar us from 
the use of the right of "way with respect to the lot 






45 which is adjacent where the McMahon Chevrolet was 
being built, because, after all, that lot never was con¬ 
sidered in connection with the use of this right of way. 
It was never considered when the right of way was created, 
and from the authorities he has cited, I think Your Honor 
is pretty well convinced about that, that in that connection 
we are entitled to the use of a right of way. 
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IS THE 


United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10020 


PENN BOWLING BECBEATION CENTER, INC., a cor- 

poration, Appellant, 

v. 

HOT SHOPPES, INC., a corporation, Appellee 


Appeal from the United States District Court for the 

District of Columbia 


BRIEF FOR APPELLEE 


Counter-statement of the Case 

The essential happenings of this case are clear-cut and 
took place in the following order: 

1. The estate of Clarence Norment in 1938 owned certain 
real estate in the District of Columbia known as Tax Lot 801 
in Square 2911 (Exhibit “F”). In that year it conveyed a 
portion of the property (Lot 802) to the appellee, and by 
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the deed of conveyance subjected the conveyed property 1 
to a 16 foot right of way “for all general purposes of in¬ 
gress and egress” (App. 237). This was obviously an ease¬ 
ment appurtenant for the benefit of the unconveyed property 
retained by the Norment estate, which unconveyed property 
(renumbered as Lot 803—see Exhibit “G”) became the 
‘ * dominant tenement. ’ ’ 

2. A portion of the dominant tenement, together with 
certain other adjacent “outside” property (Tax Lot 800) 
which the Norment estate had never owned, came by mesne 
conveyances into ownership of appellant in 1940 and was 
merged into a single combined tract (Lot 807). (Exhibits 
“G” and “H”) 

3. Appellant in 1940 built a large bowling alley and res¬ 
taurant building on the combined “dominant” and “out¬ 
side” lots, the building occupying all of both lots except for 
a 10 foot space adjacent to appellee’s property. Appel¬ 
lant also raised the grade of its property abutting appel¬ 
lee’s land by 22 inches, and then completely blocked the 
right of way at appellant’s property line with a concrete 
retaining wall and iron posts 40 inches in height. (App. 
16-17.) 

4. Appellant never used the right of way in question for 
purposes of ingress to or egress from the dominant tene¬ 
ment, and since the completion of the bowling alley build¬ 
ing and the construction of the above-mentioned wall it 
was impossible so to use it. Instead of this appellant, since 
the completion of the bowling alley building in 1940, and 
with the permission of the appellee has used the right of 
way only for loading and unloading on the right of way 
itself by vehicles which parked there for the purpose of 


1 Hereinafter called the "servient tenement.” 



3 


serving merchandise to and removing trash and garbage 
from the entire bowling alley building. 

5. In 1941 appellant acquired another large tract of ‘ 4 out¬ 
side’’ property (Parcel 84/208—see Exhibit 44 H”) lying 
adjacent to and paralleling the right of way in question. In 
1947 a building was erected on said last acquired property 
for the McMahon Chevrolet Company and appellant caused 
a sign to be put on the McMahon Chevrolet building indi¬ 
cating that its entrance was at a point on the westerly side 
of appellant’s property which could only be reached by 
use of said right of way. 

6. In order to prevent the use of the right of way for the 
last acquired “outside” property of appellant the appellee, 
prior to the institution of this action, installed six iron 
posts along the western boundary of its property. Concrete 
cinder blocks were temporarily placed between these posts 
(See Exhibit 3), but these blocks were removed after a 
short time and were replaced by wire cables running 
through the posts and forming a permanent fence (App. 
13, 14). Although the fence, by its width, encroaches a 
minute distance on the westerly boundary of appellee’s land 
there still remains much more than 16 feet of driving space 
between said fence and appellee’s 44 Hot Shoppe” building 
which is on appellee’s property. 

7. On February 5,1948, appellee notified the appellant in 
writing, through Paul Himmelfarb, its representative, that 
appellant would no longer be permitted tp use said right of 
way for any purposes whatsoever. The use of the right of 
way for the purpose of delivering large quantities of fuel 
oil, food, equipment, supplies, and other materials to the 
entire bowling alley building, and for the purpose of remov¬ 
ing therefrom trash, garbage and other material had be¬ 
come objectionable to the appellee and detrimental to the 
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full and complete use by appellee of its own property. 
(See affidavits of Milton A. Barlow—App. 7 and 38; Emil 
Miller—App. 39; Clyde Carter, App. 40; Lloyd Hubbard— 
App. 41; Harold Curtis—App. 42—Exhibits “1”, “2” 
and “3”.) 

8. The appellant on February 19, 1948, filed a complaint 
in the court below seeking to enjoin appellee from main¬ 
taining the fence along the western boundary of appellee’s 
property, which appellant alleged interfered with the nor¬ 
mal use of its right of way. Appellant also sought com¬ 
pensatory and punitive damages and other relief (App. 2-4). 

9. The appellee, by its answer (App. 11), set forth the 
above facts and denied that appellant was entitled to use 
the right of way for purposes of ingress to and egress from 
the whole of Tax Lot 807 or Parcel 84/208 as these were not 
dominant tenements. In a counterclaim (App. 14) appellee 
asked for a permanent injunction against the use of the 
right of way by appellant and for a final judgment declar¬ 
ing the right of way to be permanently abandoned, for¬ 
feited and extinguished. Both parties filed motions for 
preliminary injunction (App. 5, 6). Before these motions 
were acted on by the court below, appellee filed a motion 
for summary judgment in its favor seeking dismissal of 
appellant’s complaint, a permanent injunction against 
appellant from use of the right of way, and a declaratory 
judgment declaring that said right of way had been perma¬ 
nently forfeited and extinguished by abandonment (App. 
36). The lower court granted this motion for summary 
judgment and from that action the appellant took this 
appeal. 

There is no issue as to any material fact in this case. 
Allegations of the appellant’s complaint at variance with 
appellee’s pleadings were abandoned by appellant in its 
answer to appellee’s counterclaim. 


5 


Summary of Argument 

The easement involved in this action is a right of way 
appurtenant and not in gross. If it were in gross appellant 
would have no standing, as an easement in gross for a 
right of way may not be assigned. The easement is ap¬ 
purtenant only to the dominant tenement, which in this 
case was Lot 803. After appellant constructed a large 
building occupying not only the dominant tenement but 
also other outside property as well, appellant had no right 
to increase the burden on the dominant tenement by using 
the right of way to service the entire building, including 
that portion of the building which was not on the dominant 
tenement. Appellant’s subsequent use of the right of 
way for parking, loading and unloading was not in ac¬ 
cordance with the terms of the easement, was permis¬ 
sive only, and could be stopped by appellee at any time. 

The easement itself created by the Norment deed has 
been abandoned, forfeited and extinguished by appellant’s 
own acts, making impossible the use of the easement in 
accordance with its terms. These acts were (1) The con¬ 
struction of a building covering “outside” property as 
well as the dominant tenement and the attempted servic¬ 
ing of the entire building as one unit; (2) The location 
of the building on the lot and the construction of a forty 
inch wall which made impossible the future use of the right 
of way for any purpose whatever. 

Appellee was entitled to a permanent injunction restrain¬ 
ing appellant from using the right of way in a manner 
not prescribed by the deed, i. e., (1) for servicing “out¬ 
side” property which was not the dominant tenement; (2) 
for parking, loading and unloading as distinct from in¬ 
gress and egress. In this connection appellee had a legal 
right to fence off the boundary of its property along the 
right of way. Appellants complaint seeking as it did 
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the right to use the easement improperly for the benefit 
of completely 4 * outside’ * property was properly dismissed. 

ARGUMENT 

I 

The Easement Is an Easement Appurtenant and the Use 
Thereof Runs Only to the Dominant Tenement 

A. Difference Between Easement Appurtenant and Ease¬ 
ment in Gross. 

It is necessary at the outset to determine the type of 
easement involved in this action. Easements are classi¬ 
fied as easements appurtenant and easements in gross. 
An easement in gross is a mere personal interest in or 
right to use land of another. It is generally stated that 
an easement in gross may not be assigned. There are 
some exceptions to the non-assignability rule in the case 
of certain types of easements in gross where the grant 
specifically provides that the easement is to be assign¬ 
able. However, the cases and authorities state that a 
right of way in gross is neither inheritable nor*assignable, 
and that it cannot be made so by any terms in the grant 
28 C. J. S., Easements Sec. 4(b), n. 85, p. 635; 
Brasington v. Williams , 143 S. C. 223, 141 S. E. 375; 
Joachim v. Belful , 108 N. J. Eq. 622, 156 A. 121. 

If the right of way involved in this action was an ease¬ 
ment in gross the appellant has no rights in the right of 
way for appellant’s claim arises only as alleged assignee 
of the grantee of the easement. 

It is submitted, however, that this easement was an 
easement appurtenant which has been defined as “a privi¬ 
lege which the owner of one tenement has the right to 
enjoy in respect to that tenement, in or over the tenement 
of another person (28 C. J. S. Easements Sec. 4(a), p. 
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633). The authorities further state that in determining 
whether an easement is appurtenant or in gross a fair 
interpretation must be given the grant or reservation 
creating the easement, aided if necessary by the situation 
of the property and the surrounding circumstances (28 
C. J. S., Easements Sec. 4(c), p. 636; Tiffany, Real Prop¬ 
erty, Vol. 3, Sec. 759). 

B. The Easement Involved in This Action Is an Ease¬ 
ment Appurtencmt. 

The easement was created by a reservation in the deed 
from the Norment estate conveying Lot 802 to the appel¬ 
lee (App. 23). The Norment estate at that time owned 
the adjoining property designated as Lot 803 (Exhibit 
“G”). There seems no room for any doubt about the 
purpose of the heirs of the Norment estate in reserving 
this easement. They were reserving it as a right of way 
appurtenant to Lot 803, and not as an easement in gross 
personal to themselves. The easement was reserved by 
them in the same deed which conveyed part of their lands. 
The deed provided that the grade of the right of way 
once established could not be changed without the consent 
of the grantors “or their assigns” (App. 24). Since 
only a right of way appurtenant may be assigned it must 
be presumed that here it was intended to create such a 
right of way. 

It is not necessary that the language creating the ease¬ 
ment refer to the dominant tenement in order for it to 
be held an easement appurtenant to a particular tene¬ 
ment. 

Hooper v. Barnes, 113 Cal. 636, 45 Pac. 874; 

Durkee, et at., v. Jones, 27 Col. 159, 60 Pac. 618; 

Goldstein, et al., v. Raskin, et al., 271 Ill. 249, 111 
N. E. 91; 

Tusi v. Jacobsen, 134 Or. 505, 293 Pac. 587, 71 A. L. R. 
1364. 
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As the above cases illustrate, this is -true even though the 
easement is created by a separate grant, and a fortiori 
where the easement is reserved in the deed conveying a 
part of a tract, the grantor retaining the remainder. 

The law favors an easement appurtenant over an ease¬ 
ment in gross and if possible will so construe the easement. 
Tiffany, Real Property, Vol. 3, Sec. 759. 

C. Appellant's Right to Use the Easement Appurtenant 
in this Action Existed only in Respect to its Use for the 
Dominant Tenement, Lot 803. 

Appellant has sought to use the right of way in this case 
for the benefit of its entire bowling alley building, erected 
in part on certain “outside” property (Lot 800 as well as 
Lot 803—see Exhibits “G” and “H”). Appellant’s claim 
here would completely vitiate the law of easements long 
estabished in England and followed in this country. The 
classic English case on the subject is that of Howell v. King, 
1 Mod. 190, 86 Eng. Rep. 821, decided by the Court of Com¬ 
mon Pleas in 1674. The quaint language is quoted in full 
below: 


“Trespass, for driving cattle over the plaintiff’s 
ground. The case was, A has a way over B’s ground to 
Black-Acre, and drives his beasts over B’s ground to 
Black-Acre, and then to another place lying beyond 
Black-Acre. And, whether this was lawful or no? was 
the question, upon a demurrer. 

“It was urged, that when his beasts were at Black- 
Acre, he might drive them whither he would. 

“On the other side it was said, that by this means the 
defendant might purchase a hundred or a thousand 
acres adjoining to Black-Acre, to which he prescribed 
to have a way; by which means the plaintiff would lose 
the benefit of his land: and that a prescription presup¬ 
posed a grant, and ought to be continued according to 
the intent of its original creation. 
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“The whole Court agreed to this.—And judgment 

was given for the plaintiff.” 

Appellant in the case at bar has sought “to drive his 
beasts over B’s ground to Black-Acre and then to another 
point beyond Black-Acre.” The law from 1674 to the 
present day asserts this cannot be done. 

See: 

Cleve v. Nairin, 204 Ky. 342, 264 S. W. 741; 

Miller v. Weingart, et al., 317 Ill. 179,147 N. E. 804; 

McCullough v. Broad Exchange Co., 101 N. Y. App. 
Div. 566, 92 N. Y. Supp. 533; aff’d 184 N. Y. 592, 77 
N. E. 1191; 

Chenevert, et al. v. Larame, 42 R. 1.426,108 A. 589. 

There is nothing in Williams v. James, 2 Court of Com¬ 
mon Pleas, L. R. 575, or Mendez v. Bowie, 118 F. 2d 435, 
(the cases cited by appellant) to modify this established 
principle of law. In Williams v. Jones there had been an 
isolated act of stacking hay on a dominant tenement which 
hay had been cut from both the dominant tenement and 
“outside” property. The jury declined to hold a subse¬ 
quent purchaser of the hay liable for trespass when he re¬ 
moved it over a right of way on lands belonging to the 
plaintiff. But in that case the jury found that the stacking 
of the hay was done “honestly and not to get a way further 
on”; and the court pointed out in its opinion that “to be a 
legitimate user of the right of way, it must be for the en¬ 
joyment of the Nine acre field [which was the dominant 
tenement] and not colourably for other closes.” 

The case of Mendez v. Bowie, supra, arose in the District 
Court of Puerto Rico, concerned the right of way for a rail¬ 
road, and was governed entirely by special statutory pro¬ 
visions of the Puerto Rican law. Under the law of Puerto 
Rico there may be no easement in Puerto Rican lands except 
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easements attached to some piece of real property, and the 
law further provides that the extent of the easement is to 
be determined by the words of the grant and need not be 
limited to use for the dominant tenement. Further, it may 
be said that the easement involved in the action was a rail¬ 
road right of way and that railroad rights of way are a class 
of rights of way within themselves. (See Tiffany Real 
Property, Vol. 3, Sec. 772.) In fact, the Circuit Court of 
Appeals for the First Circuit, in its review of the opinion 
of the Federal District Judge for Puerto Rico, referred to 
the authorities cited by the plaintiff in the case as supporting 
“the well established proposition that an easement appur¬ 
tenant to one piece of property cannot be enlarged or ex¬ 
tended to other parcels of land. • # • We entirely agree 
with the proposition of these cases that where a servitude 
is granted for the benefit of certain property, it cannot be 
extended to other property.’’ 

The appellant urges, in the instant case, that by the use 
of the words “subject to a perpetual right of way for all 
general purposes of ingress and egress” a right of way was 
granted for use for all purposes, regardless of the dominant 
tenement. Aside from the Mendez case, supra, which is not 
in point, appellant cites no authority for this novel proposi¬ 
tion, and it is wholly contrary to law. Appellant would have 
the easement construed to be “in gross” for the purpose 
of determining its scope while apparently conceding that it 
will have to be also “appurtenant” to a dominant tenement 
in order that it may be assigned to appellant at all. There 
is no basis in the law for such a contention. 

It is true that the statement is found in the cases that the 
language creating an easement determines the extent of 
the easement. But an examination of these cases will reveal 
that by this statement it is meant the language determines 
whether the easement is limited to a right of way for foot 
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traffic, or for passenger vehicles, or only to be nsed once a 
week, or if only a certain amount of water may be taken 
from a spring per week, for example; or on the other hand 
whether the right of way or other easement is for all general 
purposes in connection with the dominant tenement and 
without restriction as to type and amount of use. 

D. Appellant's Novel Idea of Substitution of Non- 
dominant Land for Dominant Land Is without Authority and 
Contrary to Law. 

The appellant in its brief has advanced the novel idea that 
since Tax Lot 807, upon which the building housing the 
bowling alleys, restaurant, etc. has been erected, is no larger 
than Tax Lot 803 to which the right of way was appurtenant, 
the appellant is entitled to use the right of way for the 
benefit of Tax Lot 807. At the time of the institution of 
this suit and in the court below appellant was asserting the 
right to use the right of way also in connection with Parcel 
84/208 lying to the west of the servient and dominant tene¬ 
ments. Whether or not appellant still asserts such a right 
is not now entirely clear, but certainly Parcel 84/208 would 
not be included in the idea of substitution advanced by the 
appellant. 

An easement appurtenant is an incorporeal right in real 
property existing in favor of other real property. In gen¬ 
eral it may be created only by deed or by prescription. To 
say that such a right may be altered and changed at the 
will of the grantee by the substitution of tenements is in 
complete disregard of the whole concept of easements in our 
law of property rights. It is submitted that not even in the 
case of a license in connection with certain property could 
such a substitution of tenements be made, and yet a license 
right does not approach the dignity of an easement right. 
The theory flies in the face of the rule heretofore set forth 
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that an easement appurtenant may not run to land other 
than the dominant tenement. 

In Tiffany, Real Property, Vol. 3, Sec. 761, it is said: 

“Since an easement appurtenant is intended to be 
exercised only for the benefit of and in connection with 
the dominant tenement, it cannot be separated there¬ 
from by its transfer to a person other than the owner 
of such tenement, and for the same reason an easement 
is not alienable, separately and apart from the land to 
which it is appurtenant. * • # ” (Italics supplied.) 

The appellant has cited no authorities in support of its 
theory of substitution and it is submitted that there are 
none. On the other hand, the whole idea is contrary to the 
basic law and conception of easements. 

E. The Permissive Use of the Driveway Did Not Enlarge 
the Easement. 

The appellant stresses the permissive use which it has 
enjoyed in the use of the easement since the construction of 
the building on Tax Lot 807 and seeks to work an enlarge¬ 
ment of the easement thereby. But there is no basis in law 
for its assertion that permissive use will serve to enlarge 
an easement. 

There are two situations where an easement or a 
right in the nature of an easement will be decreed by 
estoppel. One may be estopped by deed. Where the deed 
recites that the property conveyed is bounded on the south 
by a lane, and there is no lane, but the grantor owns the 
property on the south,—an easement by deed, or estoppel, 
will be declared. Or, if the deed referred to a plat and the 
plat showed a lane, and actually there was none, but the 
grantor owned the property, an easement would be decreed. 

The other situation is where there has been reliance upon 
a representation made by the owner of the servient tene- 
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ment. There are a number of cases involving the natural 
rights of air, water, etc. where this rule has been invoked. 
The cases involving rights of way where this rule has been 
applied are collected in an annotation in 98 A. L. E. 1104. 
An examination of these cases reveals a right of way 
by estoppel to have been decreed only in the situation 
where a joint driveway is established down a boundary 
line and garages or other improvements are constructed in 
reliance upon such driveway. One of the parties will not 
then be allowed later to obstruct the driveway without the 
consent of the other party. 

The appellant has not relied upon any representations 
of the appellee to his detriment in this case. The building 
was completed before any permissive use was allowed by 
the appellee. Clearly there is no basis for declaring an 
easement by estoppel in this case. 

Appellant has acquired no prescriptive rights to the use 
of the easement. The use has been by the permission of the 
appellee and not adverse, and even if the use had been 
adverse the appellant has not used the easement for the 
prescriptive period of fifteen years. 

See: 

Title 12, Sec. 201, District of Columbia Code, (1940); 

Restatement Law of Property, Vol. 5, Sec. 457, 460; 

28 C. J. S., Easements, Sec. 6 et seq., p. 641. 

II 

Appellant’s Use of the Easement in Connection With a Non¬ 
dominant Tenement Was Properly Enjoined 

The appellant has erected on Tax Lot 807 a large two- 
story and basement brick building and has installed and 
operates therein numerous commercial bowling alleys and 
a restaurant. The building occupies all of Tax Lot 807 
except for a ten foot strip adjacent to and immediately 
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south of the rear line of appellee’s property, Tax Lot 802. 
Tax Lot 807 consists in part of former Tax Lot 803, which 
was the dominant tenement, together with part of former 
Tax Lot 800, which was never the dominant tenement. 

Appellant services the entire building through a rear 
entrance opening upon the ten-foot strip. Supplies are 
brought in through the entrance, trash and garbage re¬ 
moved through the entrance and fuel oil is received through 
outlets at the rear of the building. In receiving all of these 
services trucks and automobiles proceed down the driveway 
of appellee and park upon appellee’s property, such vehicles 
never proceeding upon appellant’s property. (See affi¬ 
davits, App. 7-8; 38-42.) Indeed they cannot do so because 
of the retaining wall and iron posts at the rear of appellant’s 
property which have been heretofore mentioned. In turning 
around the vehicles must use appellee’s property. In addi¬ 
tion, appellant and'its lessee were using the driveway for 
entering and leaving Parcel 84/208. It was to eliminate 
this clearly unauthorized use that appellee erected the fence 
along the western boundary of the right of way. 

Therefore appellant is using the easement to serve both 
dominant and non-dominant land. As heretofore shown, 
the law does not allow such use and where an easement is 
being used in such a manner an injunction will issue pro¬ 
hibiting the use. 

Cleve v. Nairin, 204 Ky. 342, 264 S. W. 741; 

Diocese of Trenton v. Toman, 74 N. J. Eq. 702, 70 A. 

606; 

Shock v. Holt Lumber Co., 107 W. Va. 259, 148 S. E. 

73. 

In the case of McCullough v. Broad Exchange Co., 92 
N. Y. S. 533, Aff. 184 N. Y. 592, 77 N. E. 1191, a building 
was built in New York City over a dominant lot and adjoin¬ 
ing land. The boilers for furnishing heat and electricity for 
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the entire building were located in the basement on the 
dominant lot and fuel for the boilers was brought in over 
the easement running to the dominant lot and trash re¬ 
moved thereby. In addition, the right of way was used by 
people going to and from the building. Thus we have a 
situation analogous to the one under consideration in this 
action. An injunction was granted against further use of 
the easement until such time as it could be shown that the 
building had been altered so that only the dominant tene¬ 
ment would be served by the easement. 

The appellant in its brief stresses the fact that in the 
McCullough case there was a large office building which 
greatly increased the burden on the servient tenement. But 
a reading of the opinion will show that the court does not 
rely on such facts for the basis of its ruling, but rather on 
the basic proposition that an easement appurtenant cannot 
be used for non-dominant lands. The court at 92 N. Y. S. 
536 said: 

“Where the nature and extent of the use of the ease¬ 
ment is, as here, unrestricted, the use of the dominant 
tenement might, of course, be enlarged or changed. 
(Citations). But the owner of the dominant tenement 
may not subject the servient tenement to servitude or 
use in connection with other premises to which the 
easement is not appurtenant. Williams v. James, Law 
Rep. 2 C. P. 577 .* 1 (Italics supplied.) 

In this action appellant seeks to use the easement for all 
of Tax Lot 807 and for Parcel 84/208. Under the above 
authorities unquestionably appellee is entitled to a perma¬ 
nent injunction against such use. 
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The Appellant by Its Actions Has Abandoned and Forfeited 

the Easement 

In constructing a permanent building over the entire lot 
except for the ten foot strip, and in erecting the forty inch 
wall, appellant has abandoned the easement for the purposes 
for which it was created. The wall makes it impossible for 
vehicles to enter upon or depart from appellant’s property 
by means of the driveway on appellee’s land. Therefore the 
driveway cannot be used at all for purposes of ingress to and 
egress from appellant’s property, but rather simply as a 
parking lot for the benefit of appellant’s property. In addi¬ 
tion by virtue of the building having been constructed upon 
both dominant and non-dominant land it has become impos¬ 
sible to restrict the use of the easement to the dominant 
tenement. 

These actions of appellant evidence an abandonment of 
the use of the easement for the purposes for which it was 
reserved and the easement was properly adjudged 
extinguished. 

See: 

Restatement, Law of Property, Vol. 5, Sec. 504(e); 

Knotts v. Summit Park Co., 146 Md. 234,126 A. 280; 

Bricault, et al. v. Cavanaugh, et al., 261 Mich. 70, 245 
N. W. 573; 

Polyzois v. Resnick, 123 Neb. 663, 243 N. W. 864; 

McCullough v. Broad Exchange, 92 N. Y. S. 533, dissent¬ 
ing opinion of Obrien, J.; 

St. Louis-San Francisco Ry. Co. v. Silver King Oil & G. 
Co., 234 Mo. App. 589, 127 S. W. 2d 31, Cert. Den’d 
345 Mo. 574,134 S. W. 2d 89. 
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Appellant contends there has been no abandonment be¬ 
cause appellee by its own affidavits and exhibits asserts that 
appellant uses the right of way for servicing the building. 
This is true. The point, however, is that there has been an 
abandonment of the use of the easement for the purposes for 
which it was reserved, and the present use is simply by 
virtue of a permissive license from appellee which may be 
revoked at any time. 

IV 

Equity Can Afford Appellant No Relief 

Appellant seeks to invoke equitable relief in its behalf. 
It points out the well known elasticity of equitable relief 
and seeks to have the court invoke some special equitable 
relief in its behalf because of w’hat it terms a “novel” situa¬ 
tion. There is nothing novel about the facts in this case. 
As evidenced by the case of Howell v. King, swpra, since the 
year 1674 owners of dominant tenements have been attempt¬ 
ing to extend the use of easements to non-dominant lands 
just as the appellant in this action. 

An easement is a valuable property right and equity will 
not decree such rights merely for the convenience of a party. 
There is no situation here calling for a way of necessity. 
Appellant’s property fronts upon Taylor Street and along 
the western boundary line lies Parcel 84/208 (Exhibit “H”) 
owned by appellant over which appellant may proceed to 
the rear of lot 807 if it so desires. Thus there is no basis 
for equity to decree a way of necessity. There has not 
been any detrimental reliance, or, indeed, reliance of any 
nature by appellant upon any action of appellee. It built 
its building and then proceeded to use appellee’s property 
as a parking lot for servicing the entire building. Appellee 
was under no duty to warn appellant that he would not be 
entitled to use the right of way for non-dominant land. 
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Appellant has alleged no reliance on any act of appellee 
from which equity could decree relief for appellant. 

Appellant points out no principle upon which equity may 
grant relief to it in this case and there is none. Equity 
has never presumed simply to declare rights in property 
for the convenience of a party and yet that is exactly what 
appellant is asking the court to do in this case. 

Appellant asserts that appellee is a wrongdoer and a 
violator of the rights reserved by the deed and therefore not 
entitled to relief by the court. This allegation is based upon 
the fact that appellee built a fence along the western bound¬ 
ary line of its property and of the easement. That the owner 
of a servient tenement has the right to fence along the right 
of way is virtually unquestioned in the law. Of course if 
the language creating the easement expressly prohibited 
a fence along the right of way, such prohibition would be 
respected. Such is not the case here and in the absence of 
express prohibition the right to fence is clearly established. 

See: 

28 C. J. S., Easements, Sec. 98, p. 780; 

Dunham v. Dodge, 235 Mass. 367,126 N. E. 663; 

Stotzenberger v. Perkins, 332 Mo. 391, 58 S. W. 2d 983; 

Willing v. Booker, 160 Va. 461,168 S. E. 417. 

Appellant alleges that the fence creates an obstruction to 
the right of way. An examinaiton of Exhibit 3 will show 
such is not the case. The concrete blocks appearing in the 
picture were only temporary and have been replaced by 
cables between the posts creating a permanent fence. As 
will be observed from the picture, the posts are along the 
boundary line and in no way obstruct the driveway. 

If appellee had built a road block across the driveway so 
as to prohibit traffic down the driveway, then we would have 
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had a situation of the appellee taking the law into its own 
hands. In such a case appellee would have been a wrong¬ 
doer and would be in this court with unclean hands and 
not entitled to relief. But there is no authority that before 
erecting a fence along the boundary line of a right of way 
the owner of the servient tenement must first get an order 
of court. As stated in the Willing case, supra, such an owner 
has as much right to fence the right of way as does an owner 
in fee to fence his lands where there is no right of way 
involved. 

Further, we have the uncontested fact that the deed calls 
for a right of way 16 feet in width, whereas the driveway 
actually existing is in excess of 23 feet. It was not because 
of any obstruction to the right of way interfering with its 
use in connection with lot 807 that appellant instituted this 
suit. There is no such obstruction. This suit was instituted 
because the fence along the boundary line prevented the use 
of the right of way in connection with Parcel 84/208 to which 
use appellant and its lessees were clearly not entitled and 
which contention appellant has virtually abandoned on this 
appeal. 

Appellee is in this court with clean hands and there is 
no tenable ground upon which equitable relief can be denied 
to it or upon which relief can be granted to appellant 
because of any “novel” situation. 



.' Condusion 

.• 4 

It is respectfully submitted that the judgment of the Dis 
trict Court was correct, and that it should be affirmed. 

Edmund D. Campbell, 

Grissim H. Walker, 

Attorneys for Appellee, 

Hot Shoppes, Inc . 

Douglas, Obear & Campbell, 

Of Counsel. 
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